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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v. 

GREGORY B. CRAIG, 
Defendant. 


Case No. 1:19-CR-00125 (ABJ) 


GOVERNMENT'S OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS COUNT ONE 

In 2012, Defendant Gregory B. Craig acted as an agent of Ukraine, but failed to register as 
such under the Foreign Agents Registration Act, 22 U.S.C. § 611 et seq. (FARA). In December 
2012, the Department of Justice, National Security Division’s FARA Unit, which enforces and 
administers the law, began an inquiry into whether Defendant and his law firm were obligated to 
register. In response to the FARA Unit’s official inquiry, Defendant made a series of carefully 
crafted false and misleading affirmative statements, along with a series of material omissions, 
specifically designed to conceal his registrable activity, under the FARA statute, from the FARA 
Unit. For these acts, on April 11, 2019, a federal grand jury in the District of Columbia returned 
a two-count indictment. Count One of the indictment, which is the subject of Defendant’s motion, 
charges Defendant with a false statements scheme in violation of 18 U.S.C. § 1001(a)(1). 

Defendant contends that Count One should be dismissed because he had no duty to be 
truthful and complete when responding to the FARA Unit’s inquiry, and because some of the acts 
in his six-month-long scheme occurred outside the applicable statute of limitations. These 
contentions are meritless, and his motion should be denied. 






Case l:19-cr-00125-ABJ Document 32 Filed 05/31/19 Page 2 of 33 


SUMMARY 

The indictment alleges that Defendant and his law firm engaged in activity in 2012 on 
behalf of Ukraine that triggered an obligation under FARA that they register as agents of Ukraine. 
In December 2012, the FARA Unit initiated an official inquiry to determine whether Defendant 
and his law firm had acted as Ukraine’s agents. The FARA Unit addressed a letter to Defendant’s 
law firm requesting that it provide information “[i]n order that we may detennine whether your 
organization is required to register under FARA.” Indictment, ECF No. 1, ]f 51. Defendant was 
not required to respond to the FARA Unit’s inquiry and could have accepted the consequences 
thereof—including that the FARA Unit could summarily detennine that Defendant was obligated 
to register as an agent of Ukraine and take legal steps to require him to do so. But when Defendant 
chose to respond to the FARA Unit’s targeted questions about his activities regarding Ukraine— 
which called for the very information that would be determinative of whether Defendant was in 
compliance with his statutory obligations under FARA—the statute imposed upon him a duty “to 
provide material information and not to willfully make misleading statements or omit material 
facts” necessary to detennining whether Defendant and his firm were obligated to register. 
Indictment ]f 52. The indictment alleges that, over a six-month period spanning to early 2014, 
Defendant violated that duty by knowingly and willfully falsifying and concealing material facts 
from the FARA Unit in an effort to avoid being forced to register as a foreign agent of Ukraine. 

Defendant’s first argument—that he had no duty to disclose material information to the 
FARA Unit upon responding to its inquiry—incorrectly rests on United States v. Safavian, 528 
F.3d 957 (D.C.C. 2008), an inapposite case in which the defendant was charged with concealing 
information from an agency ethics official from whom he voluntarily sought an ethics opinion, 
and from a GSA agent, and in which the government was not able to articulate any duty to disclose 
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other than “standards of conduct for government employees” and general principles of behavior. 
Id. at 964-965. In contrast, Defendant’s duty—explicitly alleged in the indictment at Paragraph 
52—arose from FARA and the FARA Unit’s inquiry, and required him to disclose all responsive 
facts material to the FARA Unit’s targeted review when he elected to respond. Significantly, 
Defendant’s motion completely fails to acknowledge that the scheme with which he is charged 
involved not only concealment, but also affirmative false statements. Because the government 
need not establish a duty with respect to false statements in a § 1001(a)(1) scheme, Count One 
stands irrespective of whether Defendant had a duty not to omit material information responsive 
to the FARA Unit’s inquiry. 

Defendant’s alternative argument—that some or all of Count One of the indictment is time 
barred—also fails. The law does not absolve Defendant from being held criminally accountable 
for violating his duty of truthful disclosure by virtue of the fact that his false statements and 
material omissions occurred over several months, both outside and within the applicable 
limitations period. 

Count One of the indictment clearly, properly, and timely charges Defendant with a scheme 
to make false statements to and conceal material infonnation from the FARA Unit. Defendant’s 
motion should be denied. 

THE INDICTMENT 

I. The Factual Allegations Establishing Craig’s Scheme to Make False Statements to 

and Conceal Facts from the FARA Unit 

A. The Skadden Report 

In early 2012, Ukraine faced extensive international criticism that its 2011 prosecution of 
former Ukrainian Prime Minister Yulia Tymoshenko had been politically motivated and unfair. 
Indictment, ECF No. 1, 6. As part of a public relations strategy headed by Paul Manafort, Jr., 
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Ukraine commissioned a report (the Report) by Defendant and his law firm, Skadden, Arps, Slate, 
Meagher & Flom (Skadden), to conduct an “independent” inquiry into whether, under Western 
standards of justice, Tymoshenko had received a fair trial. Id. f 7. 

Defendant, a Skadden partner who had previously held government positions, was adamant 
from the outset that he did not want to register under FARA as an agent of Ukraine. Id. 1,8, 
14-15. For instance, in February 2012, before he had agreed to undertake the project, Defendant 
wrote to his fellow Skadden partner, Cliff Sloan, and stated, “I don’t want to register as a foreign 
agent under FARA. I think we don’t have to with this assignment, yes?” Id. ^ 8. Defendant was 
also aware, from very early in the project, that the Report was part of Ukraine’s public relations 
strategy; indeed, on April 13, 2012, Defendant again raised FARA with Sloan, this time focusing 
in particular on its public relations implications: “We really need advice very soon on FARA. 
Specifically, they have asked for PR advice. Can we designate one person on the team to be the 
FARA registrar without requiring all of us to register?” Id. f 14. Sloan suggested consulting 
Kenneth Gross, a Skadden partner who had experience with FARA, and Defendant replied, “I 
don’t really care who you ask but we need an answer from someone who we can rely on with a 
straight face.” Id. The following day, a Skadden associate relayed Gross’s advice to Craig and 
Sloan, writing that “if we were to perform public relations work aimed at the US, if our London 
lawyers were to do so, or if we were to subcontract with a PR firm to do so, then we would be 
obligated to register under FARA.” Id .*\| 15. 

The principal funding for the Report came not from Ukraine’s government, but from a 
private citizen of Ukraine who first provided a $150,000 preliminary retainer, and then agreed to 
pay an additional $4 million for the complete project after meeting with Defendant in Kiev, 
Ukraine in April 2012. Id. 11-12. None of the official documents exchanged between Skadden 
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and Ukraine revealed this, however. The formal engagement letter that Defendant signed for the 
Ministry of Justice of Ukraine was silent on the issue, and the Ukrainian Ministry of Justice drafted 
a contract that gave the false impression that the total fee for Defendant and Skadden’s work would 
be the equivalent of $ 12,000 U.S. Dollars. Id. f 13. The private Ukrainian citizen made the initial 
$ 150,000 payment in March 2012. Id .*\j 11. He routed the additional $4 million dollars to Skadden 
and Defendant though a shell account in Cyprus that Manafort controlled. Id. ]f 23. 

Defendant was sensitive about Ukraine’s public image, and in April and May of 2012, he 
advocated that Ukraine hire a particular public relations firm, FTI Consulting (FTI), which 
Defendant stated in a set of talking points on May 7, 2012, would “be with us in the battle” in 
which Ukraine was “taking a public relations hit every day in every Western publication....” Id. 
f 18. Ukraine did hire FTI, and though Defendant worked in concert with the public relations 
firm, he rejected the suggestion that FTI subcontract to Skadden because he understood that doing 
so might require registration under FARA. As he explained in a May 29, 2012 email to an FTI 
executive, “I have been clear that we cannot run close to the FARA line and if we were seen as 
hiring and directing FTI we would be doing much more than just lawyering.” Id. 18-20. 

It was not just Ukraine’s public image that concerned Defendant—he was also worried that 
the Report would not be perceived as independent, and he understood that the Report’s value to 
Ukraine was that it appear independent. For instance, at the end of July 2012, Defendant 
exchanged emails with Manafort about a feared leak of the draft Report. Defendant wrote, “the 
worst thing that could happen to the project, to this law firm, to your guy and to me would be to 
have someone on your side falsely leak a story that ‘Skadden Finds Tymoshenko Guilty’ ‘Skadden 
Report Exonerates Ukraine.’ That kind of story would be a disaster. We have to join arms to get 
something just a little more nuanced. Yes?” Id. *\2 \. As the initial planned release of the Report 
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neared in August 2012, Defendant put on hold another project for which Ukraine had retained 
Skadden—consulting on Tymoshenko’s second trial—because he was concerned that if the 
consulting project became public before the Report was released, it “would do enormous damage 
to the credibility of [the Report].” Id. Tf 22. 

The obscure nature of the funding for the Report became a topic of controversy in Ukraine 
in the summer of 2012. On August 9, 2012, the Kyiv Post ran an editorial titled “Skadden Stink,” 
in which it noted that the only publicly available figure for the project was the $12,000 
contemplated in the Ministry of Justice contract, and stated, “These facts fuel speculation that 
Skadden is being paid by someone on the side. No one knows who is paying Skadden, and it’s a 
question the company is ignoring. So the public may never know of the conflicts of interest, or 
worse things, that may lurk behind this arrangement.” Id. ]f 24. Sloan forwarded the editorial to 
Defendant and wrote, “We really need to get them to disclose the funding.” Id. ]{ 25. Defendant 
responded that he had told Manafort as much, and Sloan reiterated the concern to Defendant the 
following day. Id. 

On August 15, 2012, Defendant notified Manafort that the private Ukrainian’s citizen’s 
answer to whether his role in funding the Report could be made public was a “firm and unqualified 
‘No.’” Id. U 26. As a result, Manafort and Defendant immediately began to discuss a “payment 
mechanism” designed to create the false appearance that Ukraine was paying a reasonable fee for 
the Report. Id. First, Manafort asked, “Is the number $1,300,000 good for official submission?” 
Id. Defendant responded by suggesting “$250,000 per month which is either $ 1.25 million or $ 1.5 
million.” Id. Manafort said he would tell “them 1.250.” Id. Next, at Manafort’s direction, on 
August 22, 2012, Defendant drafted a letter on Skadden letterhead that falsely claimed an 
outstanding balance for work on the Report from April-August amounting to $1.25 million; this 
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was despite the fact that Skadden had not used all of the $4,150,000 provided by the private 
Ukrainian funder, and that the Report was nearly complete. Id. 27, 29. The following day, 
Manafort sent Defendant a letter drafted by Ukraine that purported to justify the additional cost of 
the project and directed Defendant to back-date it. Id. U 27. Defendant did as Manafort instructed, 
back-dating the purported justification letter more than four weeks to July 16, 2012, and signing it 
personally. Id. None of these documents were entered into Skadden’s formal accounting system. 
Id. 

In late August, in connection with the planned imminent release of the Report (which was 
subsequently delayed until December), Defendant started to receive public relations materials 
concerning the rollout of the Report. On August 28,2012, he received a package of FTI documents 
that contemplated that the day before the Report’s release, Defendant would provide “[mjedia 
briefings” to journalists. Id. ]| 28. On September 13, 2012, Manafort sent Defendant another draft 
public relations plan, stating that he wanted to “bring [Defendant’s] thinking into the process.” Id. 
^[ 30. The plan Manafort sent to Defendant stated that the Report would “provide an opportunity 
for the independent endorsement of the Government message” that Tymoshenko’s trial was not 
politically motivated. Id. The plan proposed leaking the Report to a select media publication, 
having Vin Weber, a lobbyist working for Ukraine, pre-brief the selected journalist on the Report, 
and then ensuring that the selected journalist receive an off-record briefing call with Defendant. 
Id. ]f 30. On September 23, 2012, Defendant met with Manafort, an FTI executive, and others in 
New York City. Id. ]f 31. At the meeting, consistent with the public relations plan Manafort had 
sent him ten days earlier, Defendant agreed to provide a copy of the Report and a briefing to a 
selected reporter; he then suggested that the selected reporter be David Sanger of the New York 
Times, whom Defendant knew. Id. Defendant also agreed to provide background, off-the-record 
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briefings to other reporters in connection with the Report’s release. Id. The following day, 
Defendant sent an email to Manafort and FTI suggesting that Skadden policy prevented him from 
“backgrounding” journalists. 1 Id. U 32. Nonetheless, Defendant then began to take some of the 
public relations steps to which he agreed at the September 23, 2012 meeting. On October 2, 2012, 
Defendant emailed Sanger and asked him if he would take a call from Weber regarding the Report. 
Id. ]j 33. When Sanger replied affirmatively, on October 3, 2012, Defendant sent Sanger’s contact 
information to Weber and directed his assistant to have a copy of the draft Report delivered to 
Weber’s office. Id. 

The release of the Report was then delayed until December 2012, but when its rollout 
preparations resumed several weeks later, Defendant also resumed his efforts in furtherance of 
Ukraine’s public relations strategy. Id. 36-41. Consistent with Defendant’s agreement at the 
September 23, 2012 meeting in New York, FTI’s media plan envisioned a role for Defendant in 
providing an exclusive advance copy of the Report and an interview to Sanger. Id. ]j 36. It also 
contemplated that Defendant would provide an interview to a reporter for the Telegraph, a 
newspaper in the United Kingdom. Id. 

Consistent with this public relations plan, on December 10, 2012, David Hawker of FTI 
emailed Sanger, stating, “I’m working with Greg Craig of Skadden (who I understand you know 
well) and his client, the Ukrainian Ministry of Justice, on a report Greg has written on the 
Tymoshenko prosecution.” Id. ]J 37. Hawker then offered an exclusive copy of the Report and 
briefing with Defendant. Id. Hawker forwarded his email to Sanger to Defendant, and Defendant 


1 Defendant’s emails with Manafort on this topic reflect Manafort pushing the boundaries of 
this policy. Defendant’s motive and intent to do as directed by Manafort is a central aspect of this 
case, as discussed further in the government’s notice of its intention to introduce evidence under 
Rule 404(b), ECF No. 22, and Reply and Response in Opposition to Defendant’s Response and 
Motion in Limine to Exclude Government’s Proposed 404(b) Evidence, which is being filed today. 
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followed up with an email of his own to Sanger on December 11, 2012, writing that Ukraine 
planned to release the Report later that week, and “that the Ukrainians have determined that you 
should be given first look at it.” Id. ]| 38. Defendant then told Sanger that he would “be happy to 
get you a copy . . . and even happier to talk to you about it.” Id. Defendant apprised Hawker of 
his efforts with Sanger, and Hawker responded, “Thank you. They are pressing me for reassurance 
here so any update would be very welcome. I hope the chat goes well.” Id. 

Defendant then spoke to Sanger about the Report and personally hand-delivered a copy to 
Sanger’s home in Washington, D.C. Id. ][ 39. He also reassured Hawker that if Sanger decided 
not to write an article on the report, there would be additional time before the Report’s public 
release to reach out to other U.S. media outlets. Id. ]f 39. On December 12, 2012, Defendant 
provided an interview to Sanger’s New York Times colleague, David Herszenhorn, and sent Sanger 
an on-the-record quotation to be included in the article. Id. 40. In addition, consistent with FTI’s 
media plan, Defendant gave an interview to a reporter from the Telegraph. Id. ]| 41. Shortly before 
the Report’s public release by Ukraine, the New York Times published Sanger and Herszenhom’s 
article on December 12, 2012. It included Defendant’s quotation and stated that the Report’s 
authors “seemed to side heavily with the government of President Viktor F. Yanukovich, which 
commissioned their report.” Id. ]j 41. After the Report’s release on December 13, 2012, Skadden 
separately responded to inquiries from reporters at the Los Angeles Times and the National Law 
Journal. Id. Tflj 43-44. 

On December 13, 2012, Manafort sent Defendant a congratulatory email, stating that the 
Report’s “initial rollout has been very effective and your backgrounding has been key to it all. At 
least today, everyone in Kyiv is quite happy. They liked the Report and are especially happy with 
the way the media is playing it.” Id. ]f 45. On the same day, in her daily press briefing, State 
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Department spokesperson Victoria Nuland criticized the Report and its conclusions, stating that 
“Skadden Arps lawyers were obviously not going to find political motivation if they weren’t 
looking for it. The report also fails to consider the selective nature of the trials .... whoever 
commissioned this study, whatever the mandate for the study was, it was incomplete and doesn’t 
give an accurate picture.” 2 

B. Defendant’s False and Misleading Statements and Material Omissions 

On December 18, 2012, the FARA Unit sent a letter to Skadden advising that the firm’s 
work on behalf of Ukraine may require it to register as an agent. Id. ]J 51. The letter was titled 
“Possible Obligation to Register Pursuant to the Foreign Agents Registration Act” and clearly cited 
the FARA statute by title and code, asking Skadden to provide it with four categories of 
information “[i]n order that we may determine whether your organization is required to register 
under FARA”. Id. (incorporating letter, Exhibit 1, by reference). 3 The FARA Unit also indicated 
that it was enclosing with its letter a copy of the FARA statute and concluded that it expected a 
“prompt and thorough response to our inquiry.” Id. 

On February 6, 2013, Defendant responded on behalf of Skadden to the FARA Unit’s 
initial letter, describing, among other things, that Skadden’s April 2012 engagement letter for the 
Report had specified that the firm would not perfonn activities that required it to register under 
FARA. Id. at 53; see also Exhibit 2. 


2 Transcribed remarks posted on the U.S. Department of State website: https://2009-2017. 
state.gov/r/pa/prs/dpb/2012/12/20202 l.htm. The Court may take judicial notice of material posted 
on official public websites of government agencies. See Cannon v. District of Columbia, 111 F.3d 
200, 205 n.2 (D.C. Cir. 2013). 

The government is attaching the correspondence between Defendant and the FARA Unit 
as Exhibits 1-6. 
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In response, on April 9, 2013, the FARA Unit sent Defendant a follow-up letter, again titled 
“Possible Obligation to Register Pursuant to the Foreign Agents Registration Act.” Id. f 54 
(incorporating letter, Exhibit 3, by reference). This correspondence advised Defendant that the 
Unit had reviewed his previous submission and needed “additional infonnation to determine 
whether your firm is obligated to register under the Act.” Id. The letter then asked a series of 
questions designed to determine this possible obligation, including, “To whom, if anyone, did your 
firm release or distribute the report and when?”; what had been Skadden’s understanding of “what 
would happen to the report when it was released to the Ukrainian Ministry of Justice?”; and “Did 
you or anyone in your firm have any media interviews or comments to the media, public, or 
government officials about the report and the findings of your firm?” Id. The letter also asked for 
the identity of the private Ukrainian who had provided funding for the project, and what amount 
he had paid Skadden. Id. 

On June 3, 2013, Defendant responded with a letter containing several affirmative false 
and misleading statements and material omissions. Id. U 56 (incorporating letter, Exhibit 4, by 
reference). These included: 

• Regarding his distribution of the Report, Defendant misleadingly claimed that in addition 
to giving the report to “representatives of the Government of Ukraine,” the firm had on 
December 12-13, 2012, “provided a copy of the report to (1) [Tymoshenko’s legal team]; 
(2) [a representative of the private Ukrainian funder]; (3) David Sanger of the New York 
Times” and the two publications with which Skadden had communicated after the Report’s 
public release. Id. (incorporating entire letter by reference). 

• Regarding the firm’s understanding of what would happen to the Report when it was 
released to the Ukrainian Ministry of Justice, Defendant falsely claimed that the firm had 
not advised the Ministry on that issue. Id. 

• Regarding media interviews or comments about the report, Defendant misleadingly 
claimed that he had only “provided brief clarifying statements about the report to David 
Sanger of the New York Times” and the other journalists who inquired after the Report’s 
release. He wrote that “[o]ne purpose of the statements was to correct misinformation that 
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the media had received - and was reporting - from the Ministry of Justice and from the 

Tymoshenko legal team in Ukraine.” Id. 

The letter also declined to provide any additional information about the private Ukrainian or his 
funding of the Report. Id. 

Based on the infonnation provided in Defendant’s June 3, 2013, letter—misleading and 
incomplete though it was—the FARA Unit detennined that Defendant’s actions required Skadden 
to register as Ukraine’s agent, and informed him by letter on September 5, 2013. Id. 1} 58. In 
particular, the letter pointed out that Ukraine had paid for the Report, which the firm had then 
distributed to the media, and about which Defendant spoke to journalists. Id. (incorporating letter, 
Exhibit 5, by reference). The letter concluded that “[t]he dissemination of the report to the media 
and your communications with the media were political activities as defined in 22 U.S.C. § 61 l(o) 
of FARA” and that the firm had acted as a “public relations counsel, publicity agent, and 
information-service employee as defined in Section 611 of the Act.” Id. 

Defendant shared the letter within the firm, and then on September 19, 2013, spoke with 
Skadden’s General Counsel, Lawrence Spiegel, and advocated that Skadden resist registering 
under FARA. Id. f 59. Defendant then sent Spiegel the following email in which he made multiple 
false and misleading statements about his own media contacts regarding the Report: 

Just for the record: 

(1) [The Law Finn] did not “disseminate the report to the news media.” Three 
media outlets who were not able to obtain a copy of the report from the Ministry 
in Kiev, contacted us and asked us to provide them with a copy. The report was 
a public document. 

(2) At no time did [the Law Firm] “contact the media.” Quite to the contrary, we 
were approached by the media - asked for interviews, asked for background 
commentary, etc. - and we did not respond. The only time we responded was 
to correct misinformation. 
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(3) To the best of my recollection, our statements to the press were not about 
Ukraine. They were to correct misinformation. The statements were about our 
report and us. 

Id. 

On September 20, 2013, Defendant sent Spiegel a draft response to the FARA Unit’s letter 
that repeated these false and misleading statements. Id. ]f 60. Instead of sending it, Skadden sought 
an in-person meeting with staff of the FARA Unit. Id. Firm records, however, demonstrate that 
Defendant continued to edit or review the September 20 letter several times, including on the 
morning of the meeting with the FARA Unit on October 9, 2013. Id. 

Defendant, Spiegel, and Gross attended the meeting on October 9, 2013, at the FARA Unit, 
which included Heather Hunt, the Unit’s Chief and the signatory on all of the correspondence 
between Defendant and the Unit. Id. f 61. During the meeting, Defendant made false and 
misleading statements to, and concealed material infonnation from, Hunt, to the effect that his 
media contacts regarding the report had been solely reactive and for the purpose of collecting 
misinformation. Id. 61. 4 On October 11, 2013, Defendant sent Hunt a letter reiterating some of 
his statements during the meeting. Id. ]f 62 (incorporating letter, Exhibit 6, by reference). It 
included his false claims that he provided a copy of the Report to the media “in response to requests 
from the media” and that “[i]n responding to inaccuracies in U.S. news reports - some of which 
were directly attributable to Ukraine - Skadden did not consult with Ukraine, did not inform 
Ukraine, did not act under instruction from Ukraine and was in no way serving as an agent of 
Ukraine.” Id. 


4 In its Bill of Particulars (ECF No. 31 at 1-4), the government provided additional 
information about Defendant’s false and misleading statements in the FARA Unit meeting on 
October 9, 2013. 
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On January 16,2014, as a result of Defendant’s false and misleading statements on October 
9 and in writing on October 11, 2013, and his material omissions throughout his communications 
with the FARA Unit, the FARA Unit reversed its detennination that Skadden had to register under 
FARA. Id. TJ 64. On October 19, 2017, Defendant was interviewed by the Special Counsel’s 
Office. Id. Tf 65. In that interview, he repeated certain of the false and misleading statements he 
had made to the FARA Unit in 2013, specifically with respect to the timing and nature of his 
contacts with the media regarding the Report. Id. 5 

C. Count One 

Count One of the indictment charges that, in violation of 18 U.S.C. § 1001(a)(1), from June 
3, 2013, to January 16, 2014, Defendant “did unlawfully, knowingly and willfully falsify, conceal 
and cover up by trick, scheme and device material facts in a matter within the jurisdiction of the 
FARA Unit, a section of the National Security Division of the Department of Justice, an agency 
of the executive branch of the government of the United States.” Indictment ]{48. The indictment 
alleges that Defendant did this by withholding information from others at Skadden, by drafting 
false and misleading descriptions of his media contacts within Skadden and to the FARA Unit, 
and by omitting material facts regarding his communications with Sanger and Herszenhorn in his 
communications with the FARA Unit. Id. ]f 50. The indictment then details Defendant’s 
continuous and consistent false and misleading statements throughout the scheme, first to the 
FARA Unit in his June 2, 2013 letter (U 56), within Skadden in September 2013 (TIT) 59, 60), during 
the FARA Unit meeting on October 9, 2013 (^j 61), and in Defendant’s October 11, 2013 letter to 


In its Bill of Particulars (EOF No. 31 at 4-5), the government provided additional 
information about Defendant’s false and misleading statements to the Special Counsel’s Office. 
The government is separately responding to Defendant’s motion to strike this paragraph from the 
indictment (ECF No. 21). 
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the FARA Unit (]f 62). Finally, the indictment describes the material information that Defendant 
intentionally concealed throughout his communications in response to the FARA Unit’s 
inquiries—all focused on information responsive to the FARA Unit’s questions regarding 
Defendant’s knowledge of Ukraine’s plans for the Report, his distribution of the Report, and his 
contacts with the media regarding it—all of which was material to the FARA Unit’s inquiry 
regarding whether Defendant and Skadden were required to register under the statute. Id. K 63. 

ARGUMENT 

Federal Rule of Criminal Procedure 12 permits a motion to dismiss the indictment based 
on “a defect in instituting the prosecution, including: ... an error in the grand-jury proceeding . . 

Fed. R. Crim. P. 12(b)(3)(A)(v), or “a defect in the indictment or information, including: . . . 
failure to state an offense.” Fed. R. Crim. P. 12(b)(3)(B)(v). In ruling on a motion to dismiss on 
either ground, the court must assume the truth of the indictment’s factual allegations. United States 
v. Knowles, 197 F. Supp. 3d 143, 149 (D.D.C. 2016). 

Defendant raises two substantive grounds on which to dismiss Count One. 

First, he contends that the indictment fails to plead a concealment scheme under 18 U.S.C. 
§ 1001(a)(1), because he had no duty to be truthful and complete—and to not omit material facts— 
from the FARA Unit when responding to its inquiry as to whether he and Skadden had an 
obligation to register as foreign agents of Ukraine. He relatedly contends that the indictment is 
defective, because the grand jury was presented with evidence of his duty of disclosure. As 
explained below, and as pled in the indictment, the FARA statute itself imposes a duty of truthful 
disclosure in response to such an inquiry. Defendant’s narrow interpretation of the duty of truthful 
disclosure is inconsistent with applicable caselaw applying § 1001(a)(1) and would lead to the 
untenable conclusion that persons to whom federal agencies affirmatively address inquiries aimed 
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at ascertaining legal compliance with a disclosure statute have license to manipulate the inquiry’s 
outcome by offering half-truths and knowingly omitting material information. Because the FARA 
statute and the FARA Unit’s inquiry impose the applicable duty of truthful disclosure, Count One 
does in fact state an offense and there is no defect in the grand jury proceeding. This alleged 
ground for dismissing Count One is meritless. 

Second, defendant contends that Count One should be dismissed as time barred, because 
some of the acts he is alleged to have taken in furtherance of the concealment scheme occurred 
prior to the expiration of the limitations period. This contention relies on a misapplication of the 
continuing offense doctrine and contravenes black-letter law holding that schemes, including 
concealment schemes under § 1001(a)(1), are not time barred so long as one of the acts in 
furtherance of the scheme occurred within the limitations period. Because the indictment pleads 
that Defendant took steps to further his falsification and concealment of material facts from the 
FARA Unit within the applicable limitations period, this ground for dismissing Count One is also 
meritless. 

II. The Indictment Properly Alleges that Defendant had a Duty to Disclose Material 

Information that he Concealed 

A. FARA Imposed a Duty of Truthful Disclosure on Defendant 

In order for there to be a scheme to conceal material information under 18 U.S.C. § 
1001(a)(1), there must be a duty to disclose. United States v. Safavian, 528 F.3d 957, 964 (D.C. 
Cir. 2008); United States v. Blackley, 167 F.3d 543, 550 (D.C. Cir. 1999). The duty can come 
from a statute, regulation, or form. United States v. Calhoon, 97 F.3d 518, 526 (11th Cir. 1996) 
(“Falsity through concealment exists where disclosure of the concealed information is required by 
a statute, government regulation, or form.”). It can also arise “when a defendant responds to 
specific questions on a particular topic.” United States v. White Eagle, 721 F.3d 1108, 1117 (9th 
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Cir. 2013) (citing United States v. Stewart, 433 F.3d 273, 318 (2d Cir. 2006), for its holding “that 
SEC investigator’s specific questions regarding another individual’s stock trades created a duty to 
disclose information about those trades”). The requirement of such a duty is to ensure that a 
defendant has fair notice of what conduct is criminal. United States v. Kanchanalak, 192 F.3d 
1037, 1046 (D.C. Cir. 1999). 

In Defendant’s case, his duty to provide material information when responding to the 
FARA Unit flowed from the statute itself and the FARA Unit’s inquiry. The indictment clearly 
pleads this duty: “Under FARA, when responding to the FARA Unit’s inquiries, CRAIG had a 
duty to provide material infonnation and not to willfully make misleading statements or omit 
material facts.” Indictment 52. As described in the indictment, “FARA is a disclosure statute 
that requires any person acting as ‘an agent of a foreign principal’ to register with the Attorney 
General in connection with certain activities, such as political or public relations efforts on behalf 
of the foreign principal.” Id. ^3. The Attorney General has delegated the authority to enforce and 
administer FARA to the National Security Division, and specifically to the FARA Unit. See Grand 
Jury Testimony of Heather Hunt (Hunt 3/21/2019 GJ Tr.) at 19. Two particular provisions of 
FARA imposed a duty on Defendant: first, because Defendant may have engaged in political 
activities and public relations work on behalf of Ukraine, Section 611 of FARA may have obligated 
him to register under the Act; and second, Section 618(a)(2) of FARA expressly forbade Defendant 
from making a false statement or material omission in writing to the FARA Unit. 

Defendant’s duty to disclose under Section 618(a)(2) of FARA could not be more clear. 6 
Section 618(a)(2) makes it a crime to, in any document filed with or furnished to the Department 

" In his Motion to Dismiss Count Two of the Indictment, ECF No. 20, Defendant challenges 
this commonsense, plain reading of the statute. We address that challenge in our Response to 
Defendant’s Motion to Dismiss Count Two. Nonetheless, because Section 611 of FARA 
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of Justice, “willfully make[] a false statement of a material fact or willfully omit[] any material 
fact required to be stated therein or willfully omit[] a material fact or a copy of a material document 
necessary to make the statements therein and the copies of documents furnished therewith not 
misleading”. 22 U.S.C. § 618(a)(2). The FARA Unit cited the statute and enclosed it in 
correspondence with Skadden and Defendant as early as December 2012. And in the face of this 
duty, Defendant made false and misleading statements and willfully omitted material facts in 
letters furnished to the FARA Unit on June 3 and October 11, 2012. 

But Section 618 is not the only provision of FARA from which Defendant’s duty to 
disclose arose. The fact that Defendant chose to engage with the FARA Unit—a U.S. Department 
of Justice law enforcement agency—on the question of whether he was obligated to register 
obligated him to do so truthfully, including disclosing material facts responsive to the FARA unit’s 
inquiry; that is, as described in the next section below, the caselaw establishes that the duty to 
disclose can arise from a statute and related law enforcement inquiry. In this case, Defendant’s 
duty arose from the FARA Unit’s inquiry pursuant to FARA’s registration requirements. In 
particular, that statute provides that registration is required of any person who acts “at the order, 
request, or under the direction or control of a foreign principal” or its agent, and who engages in 
“political activities for or in the interests of such foreign principal” or acts within the United States 
as “public relations counsel, publicity agent, information-service employee or political consultant” 
for or in the interests of the foreign principal. 22 U.S.C. § 611. It is a crime to willfully fail to 
register under FARA. Id. §§ 612, 618. Because the FARA Unit made Defendant aware of his 
possible obligation to register under the statute, cited and enclosed it, and then asked specific and 


separately imposed a duty on Defendant to provide material information, as described further 
herein, that duty does not rest solely on Section 618(a)(2). 
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targeted questions designed to detennine Defendant’s registration obligation, Defendant had a duty 

not to mislead and conceal material information when responding to the inquiry. 

B. Safavian and Other Cases Applying § 1001(a)(1) Do Not Support Defendant’s 
Contention That He Had No Duty of Truthful Disclosure. 

Defendant implies throughout his motion that a duty of truthful disclosure must be explicit. 

Not so. While the duty to disclose must derive from a statute, government regulation, form, or 

related course of inquiry, the fact of the duty does not need to have been explicitly stated to 

Defendant prior to the concealment of material information. In United States v. Moore, 446 F.3d 

671 (7th Cir. 2006), the court found that defendant Moore’s duty to disclose her conflict of interest 

flowed from a Department of Housing and Urban Development (HUD) regulation against conflicts 

of interest, as well as Moore’s communications with investigators. After Moore’s mother, 

Cameron, became an alderwoman in the City of Milwaukee, Moore continued to work for WH, an 

organization receiving HUD grants through the City. Id. at 675. HUD’s regulation on conflicts 

of interest was incorporated in WH contracts that Moore signed. Id. at 674-675. At some point, 

the City became suspicious that another of WH’s employees, Allen, was Cameron’s daughter and 

began an inquiry. Id. at 676. In response, Moore not only lied about her sister, but remained silent 

and concealed from investigators the fact that Moore was Cameron’s daughter. Id. The court 

found that Moore’s duty to disclose under § 1001(a)(1) arose from the contracts incorporating 

HUD regulations and “in the course of her communications with City officials who were 

investigating the conflict-of-interest problem.” Id. at 678. The court further stated: 

Indeed, even if Moore did not—as she argues—read the contract and thus was 
ignorant for a time of her legal obligation, the continued inquiries from City 
officials about the relationships between WH, Cameron, and Allen and the concerns 
expressed by City officials about conflicts of interest repeatedly triggered a duty to 
disclose. 


19 



Case l:19-cr-00125-ABJ Document 32 Filed 05/31/19 Page 20 of 33 


Id. That is, Moore’s duty derived from the regulation and the inquiry flowing from that 
regulation—and even if she had not read the regulation, she should have understood her duty when 
investigators made continued inquiries about the specific issue of conflicts of interest. See also 
United States v. Stewart, 433 F.3d 273, 318-19 (2d. Cir. 2006) (rejecting defendant’s arguments 
that he had no duty to disclose information of another’s stock trades because he voluntarily agreed 
to speak to SEC investigators, and that there was insufficient evidence of the investigators’ specific 
questions: “[I]t was plausible for the jury to conclude that the SEC’s questioning had triggered 
[defendant’s] duty to disclose and that ample evidence existed that his concealment was material 
to the investigation.”). 

As support for his claim that he had no duty to disclose material information to the FARA 
Unit, Defendant repeatedly cites Safavian. Notably, however, Defendant does not recount the facts 
of Safavian —perhaps because other than for the general and uncontested principle that one must 
have a duty to disclose facts in order to establish a § 1001(a)(1) violation by omission, Safavian is 
inapposite here. In Safavian, the defendant was a General Services Administration official who 
was charged with various offenses related to his contact with lobbyist Jack Abramoff. Id. at 959. 
He was charged with concealing information when he sought an ethics opinion from GSA’s 
general counsel regarding a trip he took with Abramoff, and when he spoke to a GSA OIG agent. 
Id. at 960-961. The court overturned Safavian’s concealment convictions because the government 
failed to articulate any source of a duty to disclose material information in connection with the 
ethics opinion other than “reference to vague standards of conduct for government employees.” 
Id. at 964. These ethical principles, the court pointed out, gave “no indication of the particular 
facts or information an executive employee must disclose.” Id. at 965. In contrast, in this case, 
Defendant did not contact the FARA Unit for an opinion as to his registration obligation. Rather, 
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the FARA Unit contacted Defendant to gather the information necessary to determine whether he 
had a registration obligation. Defendant chose to respond, and provided false infonnation and 
concealed the facts necessary for the FARA Unit to make that determination. 

As described in the indictment, the purpose and focus of the FARA Unit’s inquiry was 
clear. From the very outset, in its December 18, 2012, letter, the FARA Unit made clear that its 
objective was to “determine whether your organization is required to register under FARA.” 
Indictment TJ 51. The letter further put Defendant on notice of Skadden’s and his own possible 
obligation to register by citing and enclosing the statute. And, as is standard protocol for the FARA 
Unit in the course of its inquiries into a possible registration obligation, the FARA Unit asked a 
set of four specific questions. See Hunt 3/21/2019 GJ Tr. at 14 (“Yes, these are very standard 
questions .... [W]e basically ask that question to, to everyone.”). As its inquiry continued on 
April 9, 2013, the FARA Unit posed additional specific and targeted questions about Skadden and 
Defendant’s dissemination of the Report, media contacts, and Defendant’s knowledge of Ukraine’s 
plans for the Report, stating that it needed “additional information to determine whether your firm 
is obligated to register under the Act.” Indictment ]{ 54. And in its June 3, 2013, letter, the FARA 
Unit stated unequivocally which of Defendant’s actions required him to register under FARA— 
his dissemination of the Report and his media contacts—and which provision required it: 22 
U.S.C. § 611. Id. T1 56. Safavian thus does not support Defendant’s contention. 

As in Moore and Stewart, Defendant’s duty in this case arose not just from the underlying 
FARA statute—of which he was repeatedly and clearly notified—but also through his course of 
communications with the FARA Unit as it inquired into his obligation to register under the statute. 
The focus of the Unit’s inquiry was clear: Defendant’s dissemination of the Report, his contacts 
with the media about it, and his knowledge of Ukraine’s plans for the Report. See Indictment ]j 
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54; Hunt 3/21/2019 GJ Tr. at 20-26 (April 9, 2012 letter’s targeted questions about dissemination 
of Report, media contacts, and knowledge of Ukraine’s plans were geared toward determining 
obligation to register). The FARA Unit’s continued and focused inquiries on these specific topics 
rebut any claim by Defendant that he lacked notice or was ignorant of his obligation—rather, they 
“triggered a duty to disclose,” Moore, 446 F.3d at 678, and advised Defendant that the FARA Unit 
was in search of the facts material to detennining whether he and his law firm had a registration 
obligation. 

Defendant’s argument (at 23-25) that no such duty exists because he voluntarily chose to 
respond to the FARA Unit’s inquiry, and because the Unit lacks authority to compel a response, 
is unavailing. In United States v. Bowser, 318 F.Supp.3d 154 (D.D.C. 2018), the defendant moved 
for judgment of acquittal of his § 1001(a)(1) convictions, contending that he had no duty to disclose 
material information in response to an inquiry by the Office of Congressional Ethics, with which 
the defendant did not have to cooperate and whose questions and document requests he could 
simply have ignored. Id. at 168. The court denied the defendant’s motion, finding that because 
he had voluntarily begun to respond to the investigation, and then signed a certification that he 
was providing any information he had responsive to the inquiry, he had a duty. Id. at 169 (also 
finding Safavian inapposite); see also Stewart, 433 F.3d at 318 (“Defendant’s legal duty to be 
truthful under section 1001 included a duty to disclose the infonnation he had . . . even though he 
voluntarily agreed to speak with investigators.”). In Defendant’s case, like Bowser, he simply 
could have ignored the FARA Unit’s inquiries, at which point the FARA Unit could have chosen 
to use the tools available to it to force Defendant and Skadden to register. But Defendant elected 
to engage with the FARA Unit for the very purpose of heading off that outcome and avoiding his 
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obligation to register—and in the face of the duty created by FARA, he could not then provide 
false and misleading infonnation to avoid that registration obligation. 

Similarly, Defendant argues (at 22) that the government is taking a position that was 
rejected in Safavian —that is, that once an individual begins speaking voluntarily with the 
government, he cannot stop. But that is not what the government maintains or what Safavian 
stands for. Rather, the government’s position, as Safavian supports, is that where there exists a 
duty to disclose like the one established by FARA, a person who elects to respond to a voluntary 
inquiry, as Defendant did here, may not omit material facts. See 528 F.3d at 965 n.7 (stating that 
in Moore and Cisneros, which stand for this proposition, there had been a duty arising from a 
statute, regulation, or form); see also United States v. Cisneros, 26 F.Supp.2d 24,42 (D.D.C. 1998) 
(“Since Cisneros responded to the questions, he had a duty to include all information necessary to 
make his statements truthful); Moore, supra, at 679 (“Even if she had the right to remain silent, 
she did not have the right to affirmatively mislead City officials”). Cisneros and Moore enunciate 
the unremarkable distinction between refusing to answer an inquiry or withdrawing from an 
inquiry on the one hand, and endeavoring to mislead an inquiry through half-truths and omissions 
on the other hand. 

Defendant’s situation is analogous to that of the defendant in Calhoon, 97 F.3d 518 (11th 

Cir. 1996), in which the court found that the defendant, a hospital employee, had a duty to disclose 

created by a Medicare form, and his technically true submissions violated that duty: 

While it is true that a provider may submit claims for costs it knows to be 
presumptively nonreimbursable, it must do so openly and honestly, describing them 
accurately while challenging the presumption and seeking reimbursement. Nothing 
less is required if the Medicare reimbursement system is not to be turned into a cat 
and mouse game in which clever providers could, with impunity, practice fraud 
upon the government. 
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Id. at 529; see also United States v. Stephenson, 895 F.2d 867, 874 (2d. Cir. 1990) (defendant who 
contacted Commerce Department agent and stated that he had been offered a bribe, without 
disclosing that he himself had initiated bribery scheme “was actively seeking to mislead” the agent 
and jury could reasonably find criminal concealment). To the extent that Defendant provided 
technically true but knowingly incomplete responses to the FARA Unit—though notably, some of 
his statements were false—he did so in service of his concealment scheme. That is, like Calhoon, 
rather than openly and honestly describing Defendant’s actions with respect to the media, and 
allowing the FARA Unit to make an informed detennination regarding his obligation to register, 
Defendant turned the inquiry into the very cat and mouse game the court in Calhoon rejected. 

Finally, the due process concerns that arose in Safavian —that “the ethical principles give 
no indication of the particular facts or information an executive employee must disclose”—do not 
arise in Defendant’s case. 528 F.3d at 965. Defendant cannot credibly assert that he did not have 
fair notice of his obligations under FARA or a clear understanding of the information the FARA 
Unit required to make a determination whether he was required to register: the Unit gave 
Defendant clear notice of the statute it was enforcing and asked repeated, targeted questions to 
elicit the information it needed about Defendant’s activities for Ukraine. Indeed, Defendant’s 
scheme involved a series of carefully crafted, highly misleading statements and material omissions 
designed to conceal this exact information—the infonnation that would have required him to 
register—when sought by the FARA Unit. Defendant also incorrectly asserts (at 23) that the 
information he is charged with omitting from the FARA Unit was not responsive to the specific 
questions the Unit asked. To the contrary, Defendant’s omissions, as alleged in paragraph 63 of 
the indictment, consist of infonnation about Defendant’s knowledge of Ukraine’s plan for the 
Report, his dissemination of the Report, and his media contacts—that is, the information requested 
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by the FARA Unit in its April 9, 2013 letter, as alleged in paragraph 54 of the indictment. In any 
event, that factual contention is one Defendant is free to assert at trial before a jury, but is one 
which will not absolve him of a trial on the properly pled allegations in the indictment by way of 
a Rule 12 motion. 

When responding to the FARA Unit’s inquiry into Defendant’s obligation to register under 
the Act, Defendant had a duty, arising out of FARA, not to omit material information. That duty 
was unmistakable and properly pled in the indictment. As a consequence, Defendant’s motion to 
dismiss Count One on the ground that he had no duty to disclose material facts to the FARA Unit 
in the first place should be denied. 

C. Defendant’s Claims of Error in the Grand Jury are Meritless 

Defendant argues (at 25-27) that because witnesses presented before the grand jury 
discussed his duty to disclose information to the FARA Unit, there was legal error in the grand 
jury proceedings. This argument rests entirely on Defendant’s claim that he had no such duty, and 
accordingly, it is meritless. 

As an initial matter, Defendant’s motion presents selected excerpts of the grand jury 
proceedings leading to his indictment in an attempt to insinuate error and claims, without basis, 
that grand jurors were “skeptical” simply because they were inquisitive. A plain reading even of 
Defendant’s cherry-picked transcripts, however, reveals nothing more than a thorough grand jury 
presentation in which the government provided extensive evidence of Defendant’s false statements 
and material omissions, resulting in an indictment. 

In any event, Defendant’s argument of legal error before the grand jury is inextricable from 
his claim that he had no duty to provide material information to the FARA Unit, because the error 
he claims is that the grand jury was instructed on this duty by virtue of the government’s 
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presentation, through witnesses, of Defendant’s material omissions. See Defendant’s Motion at 
25-26. If the Court finds that, under FARA, when responding to the FARA Unit’s inquiries, 
Defendant had a duty to provide material information and not to willfully make misleading 
statements or omit material facts, Defendant’s claim of error in the grand jury should likewise be 
denied. 

TIT. Even if Defendant Had No Duty to Disclose Material Information, Count One Stands 

Because Defendant’s Scheme Included False Statements 

The charge in Count One alleges not only that Defendant concealed material information 
from the FARA Unit; it also clearly states that Defendant’s scheme included affirmative false 
statements. See Indictment]} 56 (listing “material false and misleading statements and omissions” 
in Defendant’s June 3, 2013 letter to FARA Unit); ]}]} 59-60 (describing Defendant’s false and 
misleading statements within Skadden); ]f 61 (describing Defendant’s false and misleading 
statements in October 9, 2013 FARA Unit meeting); and ]J 62 (listing Defendant’s false and 
misleading statement in October 11, 2013 letter to FARA Unit). Defendant is thus mistaken when 
he claims that the scheme with which he is charged “do not focus upon allegations concerning 
material false statements made to the FARA Unit; instead, they make clear that the charged offense 
is based on material facts withheld from that government agency.” Defendant’s Motion at 11-12 
(emphasis in original). 7 

With respect to false statements as part of a scheme in violation of § 1001(a)(1), the 
government does not need to prove a duty as it does regarding material omissions. In Safavian, 


Defendant has otherwise recognized that Count One alleges that the scheme included false 
statements by Defendant—indeed, Defendant demanded additional information about his alleged 
false statements in his Motion for a Bill of Particulars (ECF No. 17); the Court in fact ordered the 
government to provide limited additional information about false statements (ECF No. 30 at 3-4); 
and the government provided that information (ECF No. 31). 
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for instance, the court was clear that the duty to disclose was tied to concealment, but not 
falsification, under § 1001(a)(1). 528 F.3d at 964 (“there must be a duty to disclose in order for 
there to be a concealment offense in violation of § 1001(a)(1)”) (emphasis added); see also United 
States v. Singhal, 876 F.Supp.2d 82, 95 (D.D.C. 2012) (in indictment “based on a concealment 
theory only” there must be a duty to disclose). Indeed, each of the § 1001(a)(1) charges against 
defendant Safavian included both material omissions and false statements. See Exhibit 7 (Safavian 
Indictment). Count Two charged Safavian with a § 1001(a)(1) scheme to conceal infonnation and 
make false statements when seeking a GSA ethics opinion. Id. Tf 29. And though the court found 
that the concealment portion of Count Two against Safavian could not stand because he had no 
duty to disclose material infonnation, the false statements portion of the charge survived because 
it required no such duty. See Safavian, 528 F.3d at 693 n.4 (stating that jury found that on Count 
Two, Safavian violated false statement provision of § 1001(a)(1)), 695 (stating that the false 
statement charge in Count Two remained despite the court’s ruling with respect to duty to 
disclose). 

In this case, Defendant had a duty to disclose material information to the FARA Unit. But 
even if he did not, Count One of the indictment stands because it includes Defendant’s affirmative 
false statements as part of the § 1001(a)(1) scheme. 

IV. Count One is Timely 

Count One of the Indictment properly charges Defendant with a single scheme to conceal 
that involved Defendant’s consistent false statements, omissions, and other acts, some of which 
occurred within the applicable statute of limitations period. The charge is thus timely, and the 
cases on which Defendant relies to argue otherwise are inapposite. His motion to dismiss Count 
One on the basis of the statute of limitations should be denied. 
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A. A Scheme is Complete Only Once a Final Act in Furtherance of it is Taken 

Count One charges Defendant under the subsection of § 1001 that specifically applies to a 
“scheme,” or when a defendant “falsifies, conceals, or covers up by any trick, scheme, or device a 
material fact.” 18 U.S.C. § 1001(a)(1); see United States v. Hubbell, 111 F.3d 11, 13 (D.C. Cir. 
199) (“[T]he plain language of § 1001 permits the charging of scheme crimes.”). A “scheme” is 
not complete for statute of limitations purposes until the last affirmative act in furtherance of the 
scheme is undertaken. See United States v. Mubbayid, 567 F.Supp.2d 223, 242 (D. Mass. 2008), 
aff’d in part, rev’d in part on other grounds (stating that a § 1001(a)(1) crime is committed “when 
the defendant commits an affirmative act of concealment in furtherance of the scheme. Each new 
affirmative act of concealment is a new criminal act, triggering a new limitations period.”); United 
States v. Heacock, 31 F.3d 249, 256 (5th Cir. 1994) (holding that in a § 1001(a)(1) scheme, as in 
a conspiracy, “[t]he statute of limitations does not begin to run on a ‘scheme’ crime . . . until each 
overt act constituting the scheme has occurred”). Accordingly, when some of the acts taken in 
furtherance of the § 1001(a)(1) scheme fall within the applicable statute of limitations, the entire 
scheme is timely. See Bramblett v. United States, 231 F.2d 489, 491 (D.C. Cir. 1956) (holding 
that because the defendant repeated a false representation to the disbursement office of the House 
of Representatives, it was a “continuing scheme” and “the period of limitations did not begin to 
run until the scheme ended”). 

Indeed, in United States v. Menendez, 137 F.Supp.3d 688 (D.N.J. 2015), the court 
confronted this very issue and found the entire scheme count to be timely. There, the defendant, 
a United States Senator, was charged with a scheme to conceal facts on his annual Senate financial 
disclosure reports; of the five reports, only the last two fell within the statute of limitations. Id. at 
699. After considering many of the cases cited by Defendant in his motion, the court, relying upon 
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Heacock and Bramblett, held that all of the allegations in the scheme count were timely. Id. at 
700 (“As charged, Senator Menendez’s affirmative acts of concealment were part of a single, 
extended effort to hide the bribery conspiracy, and the scheme did not end, at the earliest, until 
Menendez filed his last financial disclosure fonn in 2012.”) 

B. Because Defendant Committed Acts in Furtherance of the Scheme Within Five 
Years of Indictment, the Charge is Timely 

Because Defendant committed acts of falsification and concealment within the statute of 
limitations period, all of Count One is timely. In particular, the indictment properly alleges that 
Defendant engaged in a single, extended effort to falsify and conceal material facts from the FARA 
Unit, beginning on or about June 3, 2013 (in his misleading letter to the FARA Unit), and 
continuing until January 2014, when the FARA Unit reversed its detennination that Skadden and 
Defendant had acted as agents of Ukraine who needed to register under the Act. Indictment 48. 
Even assuming that, as Defendant claims (at 28 n. 18), the statute of limitations bars prosecution 
for offenses preceding October 3, 2013, the indictment specifically alleges that Defendant 
committed acts in furtherance of the scheme after that date—including on October 9, 2013, during 
the FARA Unit meeting, and on October 11, 2013, when he sent another letter containing material 
misrepresentations and omissions to the FARA Unit. Id. 61-63. Consistent with Menendez, 
Heacock, and Bramblett, Defendant’s scheme was not complete until at least when he committed 
these acts, and thus all of Count One is properly within the statute of limitations. 

In his motion, Defendant offers protracted argument that § 1001(a)(1) is not “continuing 
offense” under the doctrine of Toussie v. United States, 397 U.S. 112 (1970). But the Court need 
not tackle that question, because the continuing offense doctrine does not apply where, as in 
Defendant’s case, a scheme crime includes conduct falling within the applicable statute of 
limitations period. See, e.g., United States v. Morales, 11 F.3d 915, 918 (9th Cir. 1993) (continuing 
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offense doctrine does not apply “where the charged criminal conduct itself extends over a period 
of time. The doctrine comes into play where it is contended the actual conduct of the defendant 
ended but the crime continued past that time.”); Mubbayid, 567 F.Supp.2d at 241 n.34 (noting that 
when affirmative acts of concealment have occurred within the limitations period, a ruling on the 
continuing offense question is unnecessary). This is not a case in which the government is 
attempting to revive an expired statute of limitations period, more than five years after Defendant’s 
last act, by claiming that his offense was a continuing one. Rather, the government’s contention— 
as clearly charged in the indictment—is that Defendant’s scheme continued into the applicable 
limitations period as Defendant performed additional acts of falsification and concealment. 
Notably, most of the cases that Defendant cites regarding the “continuing offense” doctrine are 
cases in which the defendants had completed all of their conduct (and thus, had ended the scheme) 
prior to the expiration of the statute of limitations—and they are thus inapposite. See Defendant’s 
Motion at 29-30 (citing United States v. Dunne, 324 F.3d 1158, 1160 (10th Cir. 2003) (defendant’s 
last act of concealment was a little more than five years before indictment); United States v. Treacy, 
2014 WL 12698499 at *1 (W.D.Va. Jan. 28, 2014) (defendant’s last act of concealment was more 
than seven years before indictment); Mubayyid, 567 F.Supp.2d at 223 (defendants’ last act of 
concealment was far outside the statute of limitations period); United States v. Grenier. 513 F.3d 
632 (6th Cir. 2008) (indictment returned five years and one day after defendant’s last act of 
concealment)). 

Relying on some of these same inapposite cases and United States v. Sunia, 643 F.Supp.2d 
51 (D.D.C. 2009), Defendant claims that the Court should arbitrarily dismiss the portions of the 
scheme in Count One that occurred before October 3, 2013. This argument is incorrect. In Sunia, 
the government had aggregated into one count multiple bribes in violation of 18 U.S.C. § 666; the 
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court dismissed the portion of that count that consisted of bribes occurring outside of the statute 
of limitations period, finding that such aggregation could not be an end-run of either the Toussie 
doctrine or the applicable statute of limitations period. Id. at 72. In Defendant’s case, by contrast, 
the government is not using a course of conduct theory to justify aggregation; instead, the 
indictment clearly charges Defendant with a concealment scheme, and the statute of limitations 
for that scheme did not begin to run until his last act of concealment in furtherance of it—after 
October 11, 2013, at the earliest. See, e.g., Menendez, 137 F.Supp.3d at 688 (contrasting a proper 
concealment scheme, which is complete with the last act of concealment, from a string of 
aggregated, unrelated loan applications in another case on which Defendant relies, United States 
v. Gremillion-Stovall, 397 F. Supp. 2d 798, 800 (M.D. La. 2005)). 

In furtherance of the charged scheme to conceal material facts from the FARA Unit, 
Defendant’s acts of falsification and concealment continued within the applicable statute of 
limitations period. Count One is thus timely, and the Court need not reach the question of whether 
18 U.S.C. § 1001(a)(1) is a continuing offense. 

CONCLUSION 

The indictment returned against Defendant properly alleges in Count One that, in violation 
of 18 U.S.C. § 1001(a)(1), Defendant engaged in a scheme to falsify and conceal material 
information from the FARA Unit. In the course of responding to the FARA Unit, Defendant had 
a duty to disclose truthful information, and it was not error to instruct the grand jury on that duty 
and present evidence of Defendant’s material omissions. Even if Defendant had no such duty, 
however, his scheme included material false statements and Count One thus stands. Finally, Count 
One properly alleges a scheme that was not complete until Defendant’s last act in furtherance of 
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the scheme, which occurred within the statute of limitations period; accordingly, the entire count 
is timely. Defendant’s Motion to Dismiss Count One of the Indictment should be denied. 


Respectfully submitted, 

JESSIE K. LIU 

UNITED STATES ATTORNEY 
D.C. Bar Number 472845 


By:. /s/ Molly Gaston _ 

FERNANDO CAMPOAMOR-SANCHEZ (DC 451210) 
MOLLY GASTON (VA 78506) 

Assistant United States Attorneys 
United States Attorney’s Office 
555 Fourth Street, N.W. 

Washington, D.C. 20530 

Telephone: 202-252-7698/202-252-7803 

Femando.Campoamor-Sanchez@usdoj.gov 

Molly.Gaston@usdoj.gov 

JOHN C. DEMERS 

ASSISTANT ATTORNEY GENERAL 


By:. /s/ Jason B.A. McCullough _ 

JASON B.A. MCCULLOUGH (DC 998006; NY 4544953) 

Trial Attorney 

Department of Justice 

National Security Division 

950 Pennsylvania Ave NW 

Washington, D.C. 20530 

Telephone: 202-616-1051 

Jason.McCullough@usdoj.gov 


Dated: May 31, 2019 


32 



Case l:19-cr-00125-ABJ Document 32 Filed 05/31/19 Page 33 of 33 


Certificate of Service 


I certify that, by virtue of the Court’s ECF system, a copy of the foregoing Government’s 
Opposition to Defendant’s Motion to Dismiss Count One has been sent to counsel for the defendant 
on May 31, 2019. 


/s/ Molly Gaston _ 

Molly Gaston 

Assistant United States Attorney 
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U.S. Department of Justice 
National Security Division 


Washington, DC20530 

CERTIFIED MAIL 

RETURN RECEIPT REQUESTED DEC 18 2012 

Earle Yaffa, Managing Director 
Skadden, Arps, Slate, Meagher & Flom LLP 
4 Times Square 
New York, NY 10036 

Re: Possible Obligation to Register Pursuant to the 
Foreign Agents Registration Act 

Dear Mr. Yaffa: 

It has come to our attention from a December 13, 2012 Los Angeles Times article, 
http://www.latimes.com/news/world/worldnow/la-fg-wn-trial-ukraine-tymoshenko- 

20121213,0.3141156.story . titled “Ukraine lawmakers brawl; report finds Tymoshenko trial 
flawed” that your firm may be engaged in activities on behalf of the Ministry of Justice of the 
Government of Ukraine, which may require registration pursuant to the Foreign Agents 
Registration Act of 1938, as amended, 22 U.S.C. § 611 et seq. (FARA or the Act). 

In order that we may determine whether your organization is required to register 
under FARA, please provide this office with (1) a complete statement of the ownership and 
control of the firm, (2) a description of the nature of the firm’s regular business and/or 
activity, (3) a description of the activities the firm has engaged in or the services it has 
rendered to the Ministry of Justice of the Government of Ukraine or any other foreign entity 
and (4) a copy of the existing or proposed written agreement, if any, or a full description of 
the terms and conditions of each existing or proposed oral agreement, if any, the firm may 
have with the Ministry of Justice of the Government of Ukraine or any other foreign entity. 

Enclosed is a copy of the Act and the rules thereunder. If you have any questions, 
please contact Alex Mudd at 202-233-2271. We look forward to your prompt and thorough 
response to our inquiry. 

Sincerely 

Heather H. Hunt 
Registration Unit 
Counterespionage Section 
National Security Division 

Enclosures 

cc: ~Poss Obligation HHFI:SAM:sam 

Records 149^. „ 

Chron j {JO^ Typed: 12/14/12 

AMudd Poss Obi Skadden 
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Skadden, Arps, Slate, Meagher & Flom llp 


1440 NEW YORK AVENUE, N.W. 
WASHINGTON. D.C. 20005-2111 

TEL: (202) 371-7000 
FAX: (202) 393-5760 

direct dml www.skadcfen.com 

<20a> 37 I -7400 

DIRECT FAX 

(202> 66 1-9 100 

EMAIL ADDRESS 

GREGORY. CRAIG@SKADDEN. COM 


February 6, 2013 


rlRM/AFriLIATC offices 

BOSTON 
CHICAGO 
HOUSTON 
LOS ANGELES 
NEW YORK 
PALO ALTO 
WILMINGTON 

BEIJING 

BRUSSELS 

FRANKFURT 
HONG KONG 
LONDON 
MOSCOW 

MUNICH 

PARIS 
SAO PAULO 
SHANGHAI 
SINGAPORE 
SYDNEY 
TOKYO 
TORONTO 
VIENNA 


; ;; . 

t.O 

' 

Ms. Helen Hunt 

United States Department of Justice 1 ' 

National Security Division 
Washington, DC 20530 

Dear Ms. Hunt: 


I am writing to respond to your letter to Earle Yaffa, dated December 18, 
2012, as follows: 


1- A complete statement of the ownership and control of the Firm. 
Skadden is a Delaware limited liability partnership that is owned and controlled by 
its 415 partners worldwide. 


2. A description of the Firm's regular business and/or activity. With 23 

offices, approximately 1,800 attorneys and more than 40 distinct areas of practice, 
Skadden and affiliates serves clients in every major international financial center, 
providing legal advice to companies across a spectrum of industries. 

Affiliated entities include: 

Skadden, Arps, Slate, Meagher & Flom (UK) LLP (London office) 

Skadden, Arps, Slate, Meagher & Flom (Europe) LLP (Vienna office) 

Thurcom Limited (related to the London office practice of law) 

Skadden, Arps, Slate, Meagher & Flom Limited (related to the London office 
practice of law) 

Skadden, Arps, Slate, Meagher & Flom (Hong Kong, Sydney and Singapore offices) 
Skadden, Arps, Slate, Meagher & Flom Consultoria Empresarial Ltda. (Brazil 
Office) 
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Skadden, Arps, Slate, Meagher & Flom Estrangeiro/Direito Norte Americano (Brazil 
office) 

SABR Holdings LLC ( Brazil Office) 

Skadden Arps Law Office (Tokyo office) 

BECS Holding Company LLC (100% owned by Skadden, Arps, Slate, Meagher & 
Flom LLP) 

JSBB Holding Company LLC (100% owned by Skadden, Arps, Slate, Meagher & 
Flom LLP 


3. A description of the activities the Firm has engaged in or the services 
it has rendered to the Ministry of Justice of the Government of Ukraine or any other 
foreign entity relating to such services. In April 2012, the Ministry of Justice for the 
Government of Ukraine asked the Firm to serve as consultant on rule of law issues 
and to provide advice about the question of Ukraine's criminal justice system as 
viewed through the prism of western standards of due process, and, in particular, to 
advise the Ministry about rule-of-law issues that might arise before the European 
Court for Human Rights. A major focus of the assignment was to conduct an 
independent inquiry into the facts and circumstances surrounding the prosecution, 
trial, conviction and sentencing of former Prime Minister Yulia Tymoshenko and to 
write a report of the Firm's findings in light of western standards of due process. The 
Firm insisted on complete independence and total access to relevant individuals and 
evidence in connection with our work. As an explicit component of our assignment 
from the very beginning, Skaddcn's work was conditioned on the understanding with 
the client that the Firm would not provide any services that would be covered by the 
Foreign Agent Registration Act ("FARA") or would require registration under 
FARA. The Firm completed its investigative work in September 2012, and delivered 
its report to the Ministry in December 2012. 


4. Attached you will find (a) a written agreement in Ukrainian and 
English dated April 10, 2012; and (b) a proposed written agreement in English dated 
April 10,2012. In the proposed English language written agreement described in 
(b), the parties addressed the issue of FARA activity directly: "It is understood that 
the Firm is not being retained to engage in any 'political activities' - and will not 
engage in any such activities - as defined in the Foreign Agent Registration Act 
(FARA)." Both Skadden and the client understood and accepted this explicit 
limitation on the scope of the Firm's engagement. The client declined to sign the 
proposed English agreement because of concerns about the confidentiality clause. 
The fact that the Firm's work for the client would not include any activities within 
the scope of FARA remained nonetheless an explicit condition of the Firm’s 
engagement. 
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In addition to these agreements, there have been discussions with the 
Government of Ukraine about the possibility of Skadden receiving additional 
compensation from the Government for the Firm's work. The most recent 
correspondence on this subject is attached as (c) and (d) 

Lastly, there was an oral agreement with a private citizen of Ukraine in which 
that individual agreed to contribute funds to help pay for the work described above. 
There was nothing in the oral agreement with the private citizen that was inconsistent 
with the terms of the other agreements. To the contrary, the private citizen clearly 
understood that the Firm would conduct an independent inquiry and write a report, 
and that the Firm would not engage in any 'political activities' as defined in the 
Foreign Agent Registration Act. 

Please let us know if you have any questions or we can be of further 
assistance. 


Sincerj 


'ours, 
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Agreement in Ukrainian and English dated 

April 10, 2012 
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noroBip 


CONTRACT 


M. KhTb 

« » Ay \ 2012p. 

MiHiCTcpcTBO HJCTHuiY yKpaVHH B 
oco6i 3acTynHHKa MiHicxpa iocthuu - 
KepiBHHKa anapaTy CeaoBa AHflpis 
IOpittoBnna, mo aie Ha ni/tcraBi IIojioxceHHH 
npo MiHicTepcTBO locTHuii Ytcpa’inH, 
3aTBepA>KeHoro Yica30M npe3naeHTa YitpainH 
bui 6 KBinw 2011 pony 395/2011 (aaai - 
3aMOBHHK), 3 ozwie'l CTOpOHH, 

Ta 

Skadden, Arps, Slate, Meagher & 
Flom LLP and Affiliates (ttani - 

BHKOHOBem.), 3 iHIHOl CTOpOHH, pa30M - 
CropoHH, 

yioiajiH ueft aoroBip npo TaKe (aajii - 
/foroBip): 

1. IlpeaMeT /loro bo py 

1.1. BHKOHaBeub 3o6oB'a3yen.CH y 
2012 poui HaaaiH 3aMOBHHKOBi nocjiyrn 3 
^ocauiMceHHfl y rany3i npaBa (JJ,K 016:97 - 
73.20.13), a caMe eKcneprooro .aocjiimKeHHS 
moao aoTpHMaHHH npumtHny BepxoBeHCTBa 
npaaa (nani - flocjiyrH), (aani - flocjiyrH), a 
3aMOBHHK - npHfiHflTH i OnjiaTHTH TaKi 
IlocjiyrH. 

1.2. 06carH 3aKyniBJii nocayr 
3jjificHioioTJ>ca 3ane>KHO bU peanbHoro 
[jjiHaiicyBaHHH BnaarKiB Ta noxpe6 3aMOBHHKa. 

2. ff KicTb nocnyr 

2.1. BuKOHaBeut noBMHCH H<marn 
3aMOBHHKy nocnyrH, jncicrb bkhx BiflnoButae 
yMOBaM: 

- pe3y;ibTax nocjiuweHHH noBHHeH y 
noBHOMy oficjwi ra o6’gkthbho Bmo6pa>KaTH 
GBponeficbKi Ta AMepmcaHCbKi CTatmapra Ta 
npaKTHKy moao aoTpHMaHHa npnHimny 
BepxoBeHCTBa npaBa; 

flOCJIWKeHHH 3aifiCHKDCTbCB 3 
ypaxyBaHHHM ocofinuBocreii KOHKpeTHoi' 
cnpaBH, axa po3nuwaen>ca CBponeficbKHM 
cyaoM 3 npaB juqjxhhh . 

3. lllna /loroBopy 

3 1 Tima iiKorn rinmaonv rniHnnHTt. 


Kyiv 

«1Q » An>r\\ 2012p. 

The Ministry of Justice of Ukraine 
acting on the basis of the Regulation on the 
Ministry of Justice of Ukraine approved by the 
Decree of the President of Ukraine of April 6, 
2011 No 396/2011, represented by Andriy 
Yuriyovych Sedov (hereinafter referred to as the 
Employer), on one hand 
and 

Skadden, Arps, Slate, Meagher & Flom 
LLP and Affiliates (hereinafter referred to as the 
Executor), on the other hand, 

hereinafter jointly referred to as the 
Parties, 

have concluded the following Contract 
(hereinafter referred to as the Contract): 


1. Subject of the Contract 

1.1. In 2012, the Executor shall deliver 
services on legal studies (/JK 016:97 - 73.20.13) 
to the Employer that include providing advice on 
the rule of law (hereinafter referred to as the 
Services), and the Employer shall accept and pay 
for such Services. 

1.2. The scope of procurement of the Services 
shall be made depending on actual funding of the 
Employer’s expenses and needs. 

2. Quality of the Services 

2.1. The Executor shall provide the 
Employer with the Services whose quality is to 
meet the following conditions: 

- findings of the study must fully and 
objectively reflect European and American 
standards and practice with respect to rule of law; 


- the study is to be carried out with regard 
to specific features of the particular case 
considered before the European Court of Human 
Rights. 

3. Price of the Contract 
3 1 The nrire of the nresent fVmtrart shall 
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“5 UUU,UU rpii. (^eB khocto n jrn, thchh rpH. 
00 Kon.) 6e3 rmB. 

3.2. Lfina nocjiyr cranoBHXb 100,00 
rpH. (cto rpn. 00 Kon.) 6e3 r^B 3a OOTy 
rommy flocjiijpceHHH. 3araribHa KijibKicxb 
tooth nocniAxeima ne Moxce nepeBHiqyBaxH 
950 (.aeB’axcox n’axnecax) tooth. 

3.3. BuKOHaBeut, Bene oOaiK 
BHTpaneHoro nacy win 3aiftcHeHHH 
aocjriflweHHa. Ha ocHosi uhx othhx 
BHKOHaBem* CKJiOTae 3 b1t Ta HanpaBJise ftoro 
3aMOBHMKy. 3 bit Mae micthth nexajibHHft onnc 
nocjiyr, Ha hki BHrpaMeHO nac. 

3.4. Lfina uboro JforoBopy Moace 
6yT« 3MeHineHa 3a B3aeMHoio 3ronoio 
Gropin. 


be 95,000.00 (ninety five thousand) Ukrainian 
hryvnyas, VAT excluded. 

3.2. The price of the Services shall be 
100.00 (one hundred.) Ukrainian hryvnyas, VAT 
excluded, per one hour of study. Total hours shall 
not exceed 950 (nine hundred fifty) hours. 

3.3. The Executor shall keep accounting 
of hours expended to carry out the study. Based 
on those data, the Executor shall draw up the 
Report and submit it to the Employer. The Report 
shall contain the detailed description of the 
services time had been expended in. 

3.4. The price of the present Contract may 
be reduced by mutual consent of the Parties. 


4. nopOTOK 3nificHeHHH onjiani 4. Payment procedure 


4.1. Po3paxyHicn npoBo,ium>cH uijihxom 
nepepaxynaHHH 3aMOBHHKOM KourriB Ha 
po3paxyiiKOBnft paxyHOK Bhkohobiw nicOT 
npen’aBaeHHa BHKonaaneM paxynxa Ha 
on/my nocnyr (aani - paxynox) sa naaBHocTi 
KourriB Ha po3paxyHKOBOMy paxymcy 
3aMOBHHKa. 

4.2. OnJiaxa 3a BHKOHaHi nocayrH 
3fliiScHiO€TbCH nicxw niOTHcaHHfl aicra 
npHfloMy-nepeOTHi HanaHHx nocnyr 3 
BincTpoHKoro nnaxexcy no 30 OaHKiBctKnx 

OTiB, 

4.3. ^kuxo 3aMOBHHK nopyuiye yMOBH 
onnam, 3a3HaueHi y n. 4.2., 3 npHHHH 
3aTpnMKn OioOTteTHoro (|)i HaHcyBaHHH, xaxa 
3arpHMKa BBaxcaerbCB bhkjjhkbhoio (|)opc- 
MaxcopiniMH o6craBHnaMH i lie xante 3a 
co6oro 6y/u*-BKoi‘ ButnoBinaJibHocTi. 

5. Hanaiiiin nocnyr 

5.1. CxpoK HaaaHiia nocnyr 3 a uhm 

^oroBopoM noHHHaexbcn 3 _xpaBHn 2012 p. 

i Mae 6yxH 3aBepmeHo no 31 rpynim 2012 
poxy 3rinno 3 nopnnKOM, naBeneHHM HHXcue, 

5.2. 3aMOBHHic nepenae BHKOHaBneBi 
Konii' MaxepianiB cnpaBH cxocobho hkoV 
HeofixiOTo npoBecxa nocnirwenna xa ax a 
3 HaxoOTTb Ha po3rnnni CBponeficbKoro cyny 
i3 nepenixoM nnxaHb, axi ninnnraioTb 
nocniOTceHHio. 

5.3. BHKOHaBeub aniiicHioe 
nocninxceuHn npeueneHXHo'i npaxxHKH 
CBponeiicbKoro cyny 3 npaB jiioothh y 
cnoaBax mono noroHMaHHH bhmot KonBeHiiiY 


4.1. The payment shall be made by the 
Employer by way of bank transfer to the bank 
account of the Executor upon presentation by the 
Executor of the bill for services (hereinafter 
referred to as the bill) subject to availability of 
the funds on the bank account of the Employer. 

4.2. Payment for services shall be made 
after signing the statement of transfer and 
acceptance of the services delivered, with delay 
of payment up to 30 bank days. 

4.3. In the case the Employer violates the 
payment conditions as referred to in § 4.2. due to 
delays in budget funding, such a delay shall be 
considered as one caused by force majeure 
circumstances and shall not entail liability of any 
kind. 

5. Provision of services 

5.1. The period of provision of services 
under the present Contract shall start from IZ_ 
May 2012 and shall end by 31 December 2012, in 
accordance with the procedure set out below. 

5.2. The Employer shall submit to the 
Executor the copy of the case-file which is to be 
analysed and which is being considered before 
the European Court of Human Rights, together 
with the list of questions to be studied. 

5.3. The Executor shall carry out the study 
of the case-law of the European Court of Human 
Rights concerning compliance with the 
requirements of the Convention for the Protection 
of Human Rights and Fundamental Freedoms as 
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npo 3axHCT npas raoflHHH i ocHOBonojiowHHX 
cbo 6on, a toko» aoKyMemiB opraHiB Paw 
Gbpohh 3 ypaxyBaHHH oco6jiHBOCTefi 
KOHKpeTHoi cnpaBH, HKa 3Haxo^HTbca na 
po3nwuu CBponefictKoro cyny. 

5.4. 3a pe3yju,TaTaMH ^ocjilaweHHfl 

BHKOHaBeut roiye MeMopaH^yM, b axoMy 
BUtofipaxeaioTbCfl no3Huin CBponeftcbxoro 
cyny hh opraHiB Paw CBpoint mo^o nHTaHb, 
axi e npeAMCTOM ^ocjii^xceHHB, a raxo>x 
BHCHOBKH IHO/IO MOXUIHBOCTi Vx 3aCTOCyBaHHB 

nnx ntaroTOBKH noaHuii' Ypmy YKpaiHH 3 
onumy Ha oScraBHHH xoHxpeTHo'i cnpaBH. 

5.5. riepeflana BHKOHaBueBi xonifi 
MaTepiajiiB cnpaBH, a tbkohc nepejiix nHTaHb, 

Bid Heo6xUZHO aOCJllUHTH 0$0pMJ1K)€TbCfl 

npoTOKoaoM. 

5.6. BHKOHaBenb 3/tiftcHioe 

^ocJiinxceHHa ynpoaoBw crpoxy, mo He 
nepeBnmye 1 (oworo) Micaiw. 

5.7. 3aMOBHHK HapaxoBye 

BHKOHaBueBi urrpatjwi caHKuii y po3Mipi 
Baprocri omia rownu 3^iftcHenHH 
flocjimxceHHa 3a Koxcen aeHb nopymeHHH 
crpoxy npoBeaeHHH aocnUxcenHa, 
BH3HaHenoro nytucTOM 5.6. floroBopy. 

5.8. Mlcue Ha^anna nocjiyr: 
MiHicTepctBO locTHuil YKpaiHH, m. KmTb, Byn. 
Topo.aeubxoro, 13. 

6. Hpaea Ta o6ob'h3kh cTopin 

6.1. 3aMOBHHK 3060B'H3aHHfl: 

6.1.1. HaaaTH BHKOHaBueBi xonii 
MarepianiB cnpaBH, a Taxo>K nepenix nHtanb, 
axi Heo6xumo /tocjiuumi. 

6 .1.2. npHSMaTH Ha^aHi nocJiyrn 
3riaHO 3 aKTOM npHftoMy-nepenaHi Haaamtx 
nocjiyr (hkxuo HamaHi nocJiyrn BUtnoBiaaroTb 
yMOBaM Uboro floroBopy). 

6.1.3. CBoenacHo ra b noBHOMy o6c«3i 
conaHyBaTM 3a Haaani nocjiyrn; 

6.2. 3aMOBHHK Mac npaBO: 

6.2.1. KoHTpoiiioBaTH HaaanHK nocnyr 

y CTpOKH, BCTaHOBJieHi UHM /forOBOpOM. 
3aificHK)BaTH nepeBipxy axocri AOCJiimxeHHfl 
Ta BimioBlaHocTi wcjiupxeHHH BHMoraM, 
BCTaHoaneHHM y n. 2.1. 

6.2.2. JfocipoKOBO po3ipBaTH floroBip 
Ta BHMararH BinuiKojiyBanHH 36htkib y pa3i, 
axmo HaaanHH BHKOHaBueM nocjiyr y cTpox, 
nepe^GaneHHfi uhm .aoroBopoM, crac abho 
HeMOXOiHBHM, a6o xc sxmo nm uac na^aHHa 
nocnyr cTane ohcbhxihhm, mo bohh He 6ynyn 

... -- afio H3 


well as of the documents of the institutions of the 
Council of Europe with regard to specific features 
of the particular case being considered before the 
European Court of Human Rights. 

5.4. In accordance with the findings, the 
Executor shall prepare the memorandum that is to 
reflect the position of the European Court of 
Human Rights or the institutions of the Council of 
Europe on issues studied; the Executor shall also 
draw up the conclusions on possibilities of their 
application in the process of drawing up the 
position of the Ukrainian Government taking into 
account circumstances of the particular case.. 

5.5. The submission of the copies of the 
case-file and of the list of questions to be studied 
to the Executor shall be formalised by means of 
the relevant record. 

5.6. The Executor shall carry out the study 
within the period that is not to exceed I (one) 
month. 

5.7. In the case of failure to meet a date, 
the Employer shall fine the Executor in the 
amount of cost of one hour per each day outside 
the time-limit for the study set out in 
§ 5.6. of the Contract. 

5.8. The Service location shall be the 
Ministry of Justice of Ukraine, City of Kyiv, 13 
Horodetskogo St.. 


6, Rights and obligations of the Parties 

6.1. The Employer shall: 

6.1.1. Submit copies of case-files together 
with the list of questions to be studied to the 
Executor. 

6.1.2. Accept the services made according 
to the statement of transfer and acceptance of the 
services delivered (if the services delivered 
comply with the conditions of the present 
Contract). 

6.1.3. Pay for services delivered timely 
and in full; 

6.2. The Employer shall have the right to: 

6.2.1. Check that the services are provided 
within the time-limits established by the present 
Contract, verify the quality of the study and its 
compliance with the requirements set out in § 2.1. 

6.2.2. Terminate ahead of schedule the 
present Contract and require payment of damage 
in the case if provision of services by the 
Executor within the time-limits established by the 
present Contract becomes clearly impossible or il 
diming provision of the services it becomes quite 
clear that they are not going to be provider 
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BWIOBUWOMy piBHi. 

6.2.3. SMeHinysaTH o6car 3aKyniBJii 
HaaaHH« noc/iyr Ta 3ara/n>Hy Bapxicxb uboro 
floroBopy 3ajte»Ho Bin peajibHoro 
<J)iHaHcyBaHH» BHnaxxiB. Y xaxOMy pa3i 
CxOpOHH BHOCSXb BUtnOBUIHi 3MLHH JJO UJbOrO 
/foroBopy; 

6.2.4. IloBepHyTH paxyHOK BHKOHaBiuo 
6e3 3nificHeHHa on/iaxw b pa3i HeHanexcHoro 
0({)OpM/ieHHfl JIOKyMeHTiB (BiacyTHicTb 
nenantH, ni/mnciB xomo). 

6.3. BHKOHaBeub 3o6oB'«3aHHfl: 

6.3.1. 3a6e3neHHXH HaaaHHH noc/iyr y 
cxpoKH, BcxaHOBneHi uhm /foroBopoM; 

6.3.2. 3a6e3ne«mxH nanarora noc/iyr, 
axicxb «khx BlonoBUiae yMOBaM, 
BcxaHOB/ienHM po3/u/ioM 2 uboro /foroBopy. 

6.3.3. Hanaxn 3aMOBHHKy pe3y/ibxax 
noc/ilo/KeHHa b ejieKxpoHHOMy xa 
npyKOBaHOMy BHr/uwi, a xanoxc noBepnyxH 
Konii MaxepiajiiB cnpasn. 

6.3.4. He po3rojToiuyBaxH BinoMoexi, 
mo MicxHXbcfl y Maxepiajiax cnpaBH, aid ttoMy 
6y/io nepenano rum 3nittcHeHHa noc/iinweHHfl. 

6.3.5. floxpHMyBaxHca yMOB uboro 
HoroBopy i HecxH nlanoBi/iajibHicxb sa i'x 
HeBMKOHaHHa. 

6.4. BHKOHaBeub Mae npaso: 

6.4.1. CBoenacHO xa b noBHOMy o6ca3i 
oxpHMyBaxn rniaxy 3a nanani nocjiyrn; 

6.4.2. Ha nocxpoKOBe naaaHHa nocnyr 
3a HHCbMOBHM nOron/KCHH/IM 3aMOBHHKa. 

7. Binno»inajibnicTb cropin 

7.1. Y pa3i iieBHKonaHHH a6o 

HeHane/KHoro BUKOHamis cboYx 3o6oB’H3a«b 
3a /foroBopoM CxopoHH Hecyrb 

BianoBLaa/ibHicxb, nepea6a4eHy uhm 
/ foroBopoM xa hhhhhm aaKOHonaacTBOM 
YKpaiHH. 

8. OOcraBMiH nenepe6opHoT ch/ih 

8.1. CxOpOHH 3Bi/IbHHK)XbCa Bin 

BinnoBina/ibiiocxi 3a HeBHKOHanna a6o 

neHaneHCHe BHKOHaiiHa 3o6oB’a3aHb 3a uhm 
/foroBopoM y pa3i bhhukhchh/) o6cxaBHH 
HenepeSopHoV ch/ih, axi He icHyBa/m niu uac 
yic/iana/ma /JoroBopy xa bhhhkjih no3a Bo/ieio 
CxopiH (aBapia, xaxacxpo(J)a, cxHxittHe /ihxo, 
eniueMia, eni30oxia, BiftHa xomo). 

8.2. CxopoHa, mo He Moxce BHKOHyBaxn 
3060B’H3aHHa 3a UHM /forOBOpOM BHaC/liuOK 
ail odcxaBHH HeneoeSoDHOi ch/ih, noBHHHa He 


properly or at the adequate level. 

6.2.3. Reduce the scope of procurement of 
services and the price of the present Contract 
depending on actual funding of the expenses. In 
such an event the Parties shall make relevant 
amendments to the Contract; 

6.2.4. Return the bill to the Executor 
without making payment in the case of improper 
drawing up of documents (absence of the seal, 
signatures etc.). 

6.3. The Executor shall: 

6.3.1. Provide services within the time¬ 
limits established by the present Contract; 

6.3.2. Provide services whose quality 
complies with the requirements set out in Section 
2 of the present Contract. 

6.3.3. Provide the Employer with the 
findings of the study both in electronic and 
printed form and return the copies of the case- 
files. 

6.3.4. Not make public information 
contained in the case-file submitted for the study. 

6.3.5. Comply with the provisions of the 
present Contract and bear responsibility for 
failure to comply with them. 

6.4. The Executor shall have the right to: 

6.4.1. Receive payment for the services 
provided timely and in foil; 

6.4.2. Provide services ahead of time, 
upon the written consent of the Employer. 

7. Responsibility of the Parties 

7.1. In the case of failure to meet their 
obligations or in case of improper execution of 
their obligations under the present Contract, the 
Parties shall be held liable as provided for by the 
present Contract and by the Ukrainian legislation 
in force. 

8. Force majeurc 

8.1. The Parties shall not be held liable for 
failure to meet their obligations or in the case of 
improper execution of their obligations under the 
present Contract in the case of emergence of force 
majeure circumstances that did not exist at the 
time of conclusion of the present Contract and 
have arisen beyond the control of the Parties 
(accident, crash, natural disaster, epidemics, 
epizootic outbreak, war etc.). 

8.2. The Party that is unable to meet its 
obligations under the present Contract as result of 

fnrr*A maiAiiro r*»rr*t?metanr»oe choll Iotor tKnn 



Case l:19-cr-00125-ABJ Document 32-2 Filed 05/31/19 Page 10 of 36 


ni3Htme Hi* npomroM ceMH ahIb 3 MOMeHTy 
ix BHHHKHeHHfl noBiflOMHTH npo ue iHlliy 
CTopony y nncbMOBitt (jjopMi. 

8.3. ^0Ka30M BHHHKHeHHH 06 cTaBHH 
nenepeSopHoi - chjxh Ta cTpoxy i'x a!Y c 
BUtnOBUlHi iJOKyMeHTH, LUO BtUUUil 11111 
yKpai'HH, a Taxo* i'hhihmh ynoBHOBa*eHHMH 
Aep*aBHHMH OpraHBMH. 

8.4. y pa3i Kom cTpox an o6craBHH 
Henepe6opHoV chjih nponoB*yeTbCH 6i;ibme 
Hi* Tpamwm> ahib, Ko*Ha 1*3 CTopiH b 
ycTBHOBJieHHOMy nopaaxy Mae npaBo 
po3ipBatH ueft floroBip. 

9. Bupiineima cnopis 

9.1. y BHnaaicy BHHHXHeHH* cnopiB 
a6o p036i*H0CTeii CToponn 3o6oB'H3yK>TbCH 
BHpimyBaTH i'x UUIHXOM B3aGMHHX 
neperoBopia Ta xoncyjibTauifl. 

10. Ctpok aii' Jforouopy 

10.1. Ueft floroBip Ha6upae HHHHocTi 3 
MOMemy fioro nianHcaHHa i cxpinnenHa 
neaaTKaMH CTopiH Ta aie ao noBHoro 
BHKOHaHHH CTOpOHBMH CBOIX 3o6oB’H3aHb, 

aae He ni3Hiiue 31 rpyaHa 2012 poxy. 

10.2. 3aKiHHeHHa cipoxy /foroBopy He 
3BiabHae Ctopohh Bia BianoBiaaabHocTi 3a 
ftoro nopymeHHa, axe Mario Micue nia ‘iac ail 
HoroBopy. 

II. IhuiI yMOBH /joroBopy 

11.1. Byab-axi 3MiHH Ta aonoBHeHHa 
ao Hboro ZloroBopy Ha6npaiOTb HHHHocri 3 
MOMeHTy Hane*Horo o<J>opMJieHHH CTopoHaMH 
BianoBiaHoi' floaaTxoBoi' yroaH ao uboro 
>0[oroBopy. 

11.2. OaHocTopoHHa BiaMOBa Bia 
BHXOHaHHfl CTOpOHOMH CBOIX 3o6oB’a3aHb, Hxi 
nepea6aneHi uhm IforoBopoM, He 
aonycxaeTbca, xpiM BHnaaxiB, nepeaGanenHx 
UHM flOTOBOpOM Ta HHHHHM 3aXOIIOAaBCTBOM 
yxpaiHH. 

11.3. y BHnaaxax, ne nepeaOaueHHx 
uhm UoroBopoM, Ctopohh xepyroTbCH 
MMHHHM 3aXOHOaaBCTBOM yxpaiHH. 

11.4. Uefi HoroBip yxjiaaaeTbca y aaox 
npHMipHuxax, mo MaioTb oaHaxoBy fopHauHHy 
cuay, no oaHOMy arm kohchoi Ctopohh. 


within seven days from the moment of emergence 
thereof, notify the other Party in written form. 

8.3. Relevant documents issued by the 
Ukrainian Chamber of Commerce and by the 
other competent bodies shall be the proof of force 
majeure circumstances and of the period they 
would persist. 

8.4. In the case when force majeure 
circumstances continue over thirty days, any of 
the Parties may terminate the present Contract in 
accordance with the established procedure. 


9. Dispute settlement 

9.1. In the case of disputes or clash of 
opinions, the Parties shall undertake to resolve 
them by way of negotiations and consultations. 


10. Duration of the Contract 

10.1. The present Contract shall come into 
effect from the moment of its signature and 
sealing by the Parties and shall remain in effect 
until full execution by the Parties of their 
obligations but not later than 31 December 2012. 

10.2. The expiry of Contract’s duration 
shall not spare the Parties of responsibility for its 
violation that took place during the period of its 
being in effect. 

11. Other provisions 

11.1. Any amendments or supplements to 
the present Contract shall come into effect from 
the moment of proper formalisation by the Parties 
of any additional Agreement to the present 
Contract. 

11.2. Unilateral refusal by any of the 
Parties to execute its obligations provided for in 
the present Contract shall not be allowed unless in 
case provided for in the present Contract or in the 
Ukrainian legislation in force. 

11.3. In the cases not provided for in the 
present Contract, the Parties shall act pursuant to 
the Ukrainian legislation in force. 

11.4. The present Contract is drawn up in 
two copies, each copy for each Party, that have 
equal legal force. 
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12. MicuemaxoAweifHS Ta OaHKiscbiri 
peKBUHTH CTOpill 


12. Legal addresses and bank data of the 
Parties 


3AMOBHHK: 


THE EMPLOYER: 


MiHicTepCTBO WCTHnii' yKpa'lHH 
lOpuflHHHa aztpeca: 01001, m. Khib, 
Byji. ropo^em>Koro, 13 
<Di3HHHa aapeca: m. Khib, 
npOB. PHJTbCbKHfi, 10 

Teji.: 271-15-72 

koa 3 a e^pnoy 00015622 

P/paxynoK 35213036000030 
b /lep>KaBHOMy Ka3HasieflcTBi yKpai’HH 
MOO 820172 


Ministry of Justice of Ukraine 

Legal address: 13, Horodetskogo St., Kyiv, 

01001, Ukraine 

Physical address: 10, Rylskiy Lane, Kyiv 

Tel.; 380-44-279-48-56 

Fax: 380-44-279-38-74 

C/a 35213036000030 

in the DKU 

MFO 820172 

Identification code 00015622 



inicTpa kjcthhh - 

A.IO.Ccaob 


i, Arps, Slate, Meagher & Flora 
and Affiliates 

68, rue du Faubourg Saint-Honord 
75008 Paris, France 
T: 331.55.27.11.00 
F: 331.55.27.21.99 

Partner 



ister - Head of Apparat 
of 

Mr. Sedov A.Y. 


TOR: 

Jen, Arps, Slate, Meagher & Flom LLP 
and Affiliates 

68, rue du Faubourg Saint-Honor^ 

75008 Paris, France 
T: 331.55.27.11.00 
F: 331.55.27.21.99 

Partner 


Seal 


Gregory B. Craig 



_Gregory B. Craig 

Seal 
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ATTACHMENT B 


Proposed Agreement in English dated 
April 10, 2012 
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Skadden, Arps, Slate, Meagher & Flom llp 

1-440 NEW YORK AVENUE. N.W. 

WASHINGTON. D.C. 20003-2111 

TEL: (202) 3 71-7000 
fAX: (202) 393-S7BO 
www.8kaddan.cwti 


‘ 5 / CONFIDENTIAL 

co 

April 10,2012 

To: The Ministry of Justice 

The Government of Ukraine 

From: Gregory B. Craig, Partner 

Subject: Retainer Memorandum 

c Re: Terms and Conditions 

We are pleased that you are retaining Skadden, Arps, Slate, Meagher & Flom LLP ("Skadden 
Arps" or the "Firm") in connection with the assignment described below ("the Engagement"). It 
is agreed that the terms of this Retainer Memorandum will be incorporated by reference into the 
Agreement between the Firm and the Ministry of Justice of the Government of Ukraine ("the 
Ministry") to which this Retainer Memorandum has been attached. 

Scone of Engagement 

The Engagement involves serving as a rule of law consultant to die Ministry and advising the 
Ministry on a variety of rule of law issues, including those that may arise before the European 
Court for Human Rights. The services to be provided by the Firm in connection with the 
Engagement will encompass those legal services normally and reasonably associated with this 
type of engagement which the Firm has been requested to provide and which are consistent with 
its ethical obligations. It is understood that the Firm's client is the Ministry, which is a 
department of the Government of Ukraine. The Firm is willing to take on this project with the 
clear understanding that the Firm will have access to all relevant materials and information that 
the Firm deems necessary to do its job, and that the Firm will be free to reach its own 
conclusions based on its own independent work. It is understood that the Firm is not being 
retained to engage in any "political activities" - and will not engage in any such activities - as 
defined in the Foreign Agent Registration Act (FARA). 

Engagement Personnel 

Gregory Craig will be responsible for and actively involved in the Engagement. Other lawyers 
involved in the Engagement will include Clifford Sloan, Mike Loucks and Matthew Cowie. 
Additional lawyers will be added on an as-needed basis. 


nRM/ArrtLiATt of rtcu 

•O&TON 
CHICAGO 
HOUSTON 
LOG ANGELES 
NEW YORK 
PALO ALTO 
WILMINGTON 

ocijino 

Brussels 

FRANKFURT 
HONG KONG 
LONDON 
MOSCOW 
MUNICH 
PARIS 
$AO PAULO 
SHANGHAI 
SINGAPORE 
SYONCY 
TOKYO 
TORONTO 
VIENNA 
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The Ministry of Justice 
April 10, 2012 
Page 2 


Fees and Expenses 

Our fees will be based on the time that the Finn’s lawyers spend on the Engagement along with 
our out of pocket expenses. In addition to the terms for payment set forth in the Agreement to 
which this memorandum is attached, we have agreed to offset our fees for time - charged at our 
normal hourly rates - and reimbursement of our out-of-pocket expenses against a retainer that 
has been paid in advance. 

As for out-of pocket expenses, see Annex A attached. This may be periodically updated. 
Waivers and Related Matters 

The Firm represents a broad base of clients on a variety of legal matters. Accordingly, absent an 
effective conflicts waiver, conflicts of interest may arise that could adversely affect your ability 
and the ability of other clients of the Firm to choose the Firm as its counsel and preclude the 
Firm from representing you or other clients of our Firm in pending or future matters. Given that 
possibility, we wish to be fair not only to you, but to our other clients as well. Accordingly, this 
letter will confirm our mutual agreement that the Firm may represent other present or future 
parties on matters other than those for which it had been or then is engaged by the Government, 
whether or not on a basis adverse to the Ministry or any of its present or future affiliates, 
including in litigation, legal or other proceedings or matters, which are referred to as "Permitted 
Adverse Representation.” 

In furtherance of this mutual agreement, the Ministry agrees that it will not for itself or any other 
party assert the Firm’s representation of the Ministry or any of its present or future affiliates, 
including any other organs of the Government of Ukraine, either in its representation in the 
Engagement or in any other matter in which the Ministry retains the Firm, as a basis for 
disqualifying the Firm from representing another party in any Permitted Adverse Representation 
and agrees that any Permitted Adverse Representation does not constitute a breach of any duty 
owed by the Firm. The waiver provided for in this and the preceding paragraph includes the 
Firm’s ongoing representation of OAO Gazprom and any of its present or future affiliates or 
subsidiaries. The Ministry agrees that this paragraph and the preceding one do not expand the 
scope of the Engagement to encompass affiliates of the Ministry unless expressly agreed to by 
the Firm. 

Duty of Confidentiality 

Our representation in this Engagement is premised on the Firm’s adherence to its professional 
obligation not to disclose any confidential information or to use it for another party’s benefit 
without the Ministry’s consent. Such obligations are subject to certain exceptions, including the 
laws, rules and regulations of certain jurisdictions relating to money laundering and terrorist 
financing. Provided that the Firm acts in the manner set forth in the first sentence of this 
paragraph and subject to the exceptions noted above, the Ministry will not for itself or any other 
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The Ministry of Justice 
April 10,2012 
Page 3 


party assert that the Firm's possession of such confidential information, even though it may relate 
to a matter for which the Firm is representing another client or may be known to someone at the 
Firm working on the matter (a) is a basis for disqualifying the Firm from representing another of 
its clients In any matter in which the Ministry or any other party has an interest; or (b) constitutes 
a breach of any duty owed by the Firm. In addition, the Firm's failure to share with the Ministry 
any confidential information received from another client will not be asserted by the Ministry as 
constituting a breach of any duty owed to the Ministry by the Firm, including any duty regarding 
information disclosure. 

If the Firm receives from any person or entity a subpoena or request for information that is 
within our custody or control or the custody or control of our agents or representatives, we will, 
to the extent permitted by applicable law, advise the Ministry before responding so that the 
Ministry has the opportunity to intervene or interpose any objections. Should the Ministry object 
to the provision of such information, the Firm may thereafter provide such information only to 
the extent authorized by the Ministry or required by a court or other governmental body of 
competent jurisdiction. The Ministry agrees to pay the Firm for any services rendered and 
charges and disbursements incurred in responding to any such request at the Firm's customary 
billing rates and pursuant to the Firm's charges and disbursements policies. 

The Ministry agrees that the Firm may disclose the fact of this Engagement and related general 
information to the extent that such disclosure does not convey any confidential or non-public 
information and it is not adverse to the Ministry's interests. 

Client Files and Retention 

In the course of our work on this matter, we shall maintain a physical file relating to the matter. 

In the file we may place materials received from you with respect to the matter and other 
materials, including correspondence, memos, filings, drafts, closing sets, pleadings, deposition 
transcripts, exhibits, physical evidence, expert's reports, and other items reasonably necessary to 
your representation (the "Client File"). The Client File shall be and will remain your property. 

We may also place in the file documents containing our attorney work product, mental 
impressions or notes, and drafts of documents ("Work Product"). You agree that Work Product 
shall be and remain our property. In addition, electronic records (except those to be proffered to 
you at the conclusion of a matter as described below) such as e-mail and documents prepared on 
our word processing system shall not be considered part of your Client File unless it has been 
printed in hard copy and placed in your physical file, and does not constitute Work Product. You 
agree that we may adopt and implement reasonable retention policies for such electronic records 
and that we may store or delete such records in our discretion. 

At the conclusion of a matter (which shall be defined as the time that our work on any matter 
subject to this letter has been completed), you shall have the right to take possession of the 
original of your Client File (but not including the Work Product). We will be entitled to make 
physical or electronic copies if we choose. You also agree, upon our proffer, at the conclusion of 
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a matter (whether or not you take possession of the Client File), to take possession of any and all 
original contracts, stock certificates, deeds and other such important documents or instruments 
that may be in the Client File, without regard to format, and we shall have no further 
responsibility with regard to such documents or instruments. If you do not take possession of the 
Client File at the conclusion of a matter, we will store such file in accordance with our standard 
retention procedures for a period of at least seven (7) years (the "Retention Period"). Such 
retention (or maintenance of accounting or other records related to our representation) shall not 
constitute or be deemed to indicate the presence of a continuing attorney-client relationship. 
During the time that we store the Client File, you shall have the right to take possession of it at 
any time that you choose. Subject to the foregoing, we may dispose of the Client File without 
further notice or obligation to you. 

♦ ♦ ♦ 

The provisions of this Retainer Memorandum will continue in effect, including if the Firm's 
representation is ended at your election (which, of course, the Ministry is free to do at any time) 
or by the Firm (which would be subject to ethical requirements). In addition, the provisions of 
this Retainer Memorandum will apply to future engagements of the Firm by the Ministry unless 
we mutually agree otherwise. 

This agreement and any claim, controversy or dispute arising under or relating to this agreement, 
the relationship of the parties, and/or the interpretation and enforcement of the rights and duties 
of the parties shall be governed by, and construed in accordance with, the laws of the State of 
New York. For purposes of this letter, references to Skadden Arps or the Firm include our 
affiliated law practice entities. 

In the event there is found to be any inconsistency between the terms of this Retainer 
Memorandum and the Agreement between the Ministry and the Firm to which this Memorandum 
is attached, the terms of this Retainer Memorandum will take precedence. 
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If this letter is satisfactory, please sign a copy and return it to me. 

We appreciate the opportunity to work on this project and look forward to doing so, 
With best regards. 



By: 


Name: 

Title: 


Dated: As of 


Enclosures 
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ANNEX A 

SKADDEN, ARPS, SLATE, MEAGHER A FLOM LLP AND AFFILIATES 
Policy Statement Concerning Charges and Disbursements 
Effective April 1,2010 

Skadden Arps bills clients for reasonable charges and disbursements incurred in 
connection with an engagement. Clients are billed for disbursements based on the actual 
cost billed by the vendor or in a few cases noted below, at rates derived from internal 
cost analyses or at rates below or approximating comparable outside vendor charges. 


I. Research Services. Charges for LexisNexis and 
Westlaw are billed at levels below that which 
would be charged for individual usage on a 
particular engagement. Clients are billed at rates 
calculated from an aggregate discounted amount 
charged to and paid by the Firm to LexisNexis and 
Westlaw. Thomson Research services are charged 
based on client usage allocated from actual vendor 
charges. Charges for other services outside 
research services are billed at the actual amounts 
charged by vendors. 

The State of Delaware Database provides 
computer access to a corporations database in 
Dover, Delaware. The charge for this service is 
SSO per transaction, which is the average amount 
charged by outside services. 

//> Travel-Related Expenses. Out-of-town travel 
expenses are billed at actual cost and include air 
or rail travel, lodging, car rental, taxi or car 
service, tips and other reasonable miscellaneous 
costs associated with travel. Corporate and/or 
negotiated discomted rates are passed on to the 
client. Specific Firm policies for expenditures 
relating to out-of-town travel include: 

• Air Travel Coach class is the standard on 
most U.S. domestic flights. However, for 
flights with scheduledflight times longer than 
5 hours and international flights business class 
is generally used. 

• Lodging . We strive to book overnight 
accommodations at hotels with which the Firm 
or the Client has preferred corporate rates. 


Local travel charges include commercial 
transportation and, when a private car is used, 
mileage, tolls and parking. Specific policies govern 
how and when a client is charged for these expenses; 
these include: 

• Fares for commercial transportation (e.g., car 
service, taxi, rail) are charged at the actual 
vendor invoice amount. The charge for private car 
usage is the IRS rate allowance per mile (or the 
equivalent outside the United States) plus the 
actual cast of tolls andparking. 

• Round-trip transportation to the office is charged 
for attorneys who work weekends or holidays. 
Transportation home may be charged on business 
days when an attorney works past a certain hour 
(typically 8:30 p.m.) and has worked a minimum 
of ten hours that day. 

• Local travel for support stiff is charged when a 
staff member works past a certain hour (typically 
8:30 p.m.). Charges are limited by Firm policy 
and depend on form of transportation and 
distance traveled. 

m - Special 

Task-Related Services. Routine secretarial tasks 
(correspondence, filing, travel and/or meeting 
arrangements, etc.) are not charged to clients. Word 
processing services associated with preparing legal 
documents are charged at $50 (£25/€35) per hour. 

Specialized tasks (such as EDGAR filings or legal 
assistant services) are recorded in the appropriate 
billing category (for example, legal assistant services 
are recorded as fees in "Legal Assistant Support" on 
bills) 
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IV - PocHm»t 

Management. Photocopying services (including 
copying, collating, tabbing and velo binding) 
performed in-house are charged at SO. IS 
(£0.07/€0.11) per page, which represents the 
average internal cost per page. Color photocopies 
are charged at $0.80 (£0.40/60.55) per page 
(based on outside vendor rates). Photocopying 
projects performed by Outside vendors are billed at 
the actual invoice amount. Special arrangements 
can be made for unusually large projects. 

Electronic Data Management services (e.g., 
scanning, OCR processing, data and image 
loading/exporting, CD/DVD creation, printing 
from scanned files, and conversions) performed by 
outside vendors are billed at the actual invoice 
amount and those performed in-house are billed at 
rates comparable to those charged by outside 
vendors. 

V Electronic Communications. Clients are 
chargedfor communications services as follow: 

Telephone Charges . There is no charge for local 
telephone calls or internal long distance 
telephone calls. External telephone calls such 
as collect, cellular calls, credit card, hotel 
telephone charges and vendor-hosted 
conference calls are charged at the vendor 
rate plus applicable taxes and are assigned to 
the specific matter for which such charges 
were incurred. 

Facsimile Charges . There is no charge for 
facsimile usage 

VI- Postage and Courier Services. Outside 
messenger and express carrier services are 
charged at the actual vendor invoice amount 
which frequently Involves discounts negotiated by 
the Firm. Postage is charged at actual mail rates. 

On certain occasions, internal staff may be 
required to act as messengers in which case the 
staff's applicable hourly rate is charged. 

VII. UCC piling and Searches. Charges for 
filings and searches, in most instances, are billed 
at the flat fee charged by the vendor. Unusual 
filings and searches will be charged based on 
vendor invoice. 


VIII. Meals. Business meals are charged at actual 
cost. Luncheon and dinner meetings at the Firm are 
charged based on the costs developed by our food 
service vendor. Breakfast, beverage and snack 
services at the Firm's offices are not charged, except 
in unusual circumstances. 

When overtime, weekend or holiday work is required, 
clients are charged for the actual, reasonable cost of 
an attorney's meal and, for non-attorneys, a standard 
amount determined by Firm policy. 

DC Direct Payment bv Clients of Other 
Disbursements. Other major disbursements incurred 
in connection with an engagement will be paid 
directly by the client. (Those which are incurred and 
paid by the Firm will be charged to the client at the 
actual vendor's invoice amount). Examples of such 
major disbursements that clients will pay directly 
include: 

Professional Fees (including disbursements for local 
counsel, accountants, witnesses and other 
professionals) 

Filing/Court Fees (including disbursements for 
agencyfees for filing documents, standard witness 
fees, juror fees) 

Transcription Fees (including disbursements for 
outside transcribing agencies and courtroom 
stenographer transcripts) 

Other Disbursements (including any other required 
out-of-pocket expenses incurred for the successful 
completion of a matter) 

***** 


* Fees incurred for attorney and Firm 

personnel in connection with the Engagement are 
not covered by this policy. 


1 IM3t0.DC Server IA - MSW 
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ATTACHMENT C 


Letter from Ministry of Justice dated 
December 20, 2012 
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Unofficial translation 


Date: 20 of December, 2012 

Skadden, Arps, Slate, 
Meagher & Flom LLP and 
Affiliates 

For Gregory Craig 

1440 New York Avenue NW 
Washington DC 20005 


V.O 


Dear Mr. Craig! 


In addition to the letter of 28 August, 2012 please, be informed that the 
Ministry of Justice of Ukraine according to the legislation of Ukraine has started the 
procedure of legal service procurement on expert research of the compliance of the 
principle of the rule of law in the case of «Tymoshenko v. Ukraine», which will allow 
us to conclude agreement in the nearest future, which will cover the need to increase 
the cost of services and compensate the firm’s expenses. 

To comply with the Law of Ukraine On Public Procurement, we request to 
provide the Ministry of Justice of Ukraine the following list of mentioned below 
documents or those with similar information: 

- Confirmation that the Firm has employees with respective qualifications that 
have adequate knowledge and experience; 

- Confirmation that the Firm has documental proof of execution of similar 
contracts or copies of respective contracts; 

- Documents that confirm financial standing: firm’s balance, report on financial 
performance, report on cash flow in corporate accounts as of the last reporting 
date and confirmation from your bank whether or not you have outstanding 
payments on your corporate loans. 


Sincerely, 

/O- ^ 

Deputy Minister- 
Head of personnel 

A.Y. Sedov 
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MINISTRY 
OF JUSTICE 
OF UKRAINE 



YKpai'Ha, 01001, m.Kmib 
Byn. ropoaeubKoro, 13 
TenVtpaKc: +380 44 278-37-23 


13, Horodetskogo St. 
Kyiv 01001, Ukraine 
Tel/fax: +380 44 278-37-23 


JP /J. 

Ha Ns_ 


Skadden, Arps, Slate, Meagher & 
Flom LLP and Affiliates 
T peropi Kpefiry 

1440 New York Avenue N.W, 
Washington D.C. 2005 


IlIaHOBiiHH naiie Kpear! 

Ha nonaTOK no JiHCTa Bin 28 cepnna 2012 poKy mt^opiviyeMO, mo 

MlHiCTepCTBOM lOCTHUii' yKpaiHH Bi^nOBiflHO JXO BHMOr 'iaKOHOflaBCTBa VKpaiHH 
po3nonaTO npoqenypy 3aKyniBJii nocjiyr 3 eKcnepruoro nocjiinaceHHJt mono 
noTpHMaHHs npHHUHny BepxoBeHCTBa npaBa y cnpaBi «THMomeHKo nporn 
YlCpaiHH)), HKa n03BOJIHTB Haft6jIH)KHHM HaCOM yKJiaCTH yrony B 8Kiw 6ynyn> 
BperyntoBaHi riHTaHHa neo6xinnocTi 36ijn>uieHH« BapTOCTi nocjiyr Ta 
BinmKonyBaHH« BHTpai BuKOHaBiw. 

Ha BHKOHaHHfl BHMOr 3aKOHy y KpaiHH «ripO 3 niHCHeHHfl nep>KaBHHX 
3 aKyniBejib» npocHMO Hanara MiHicTcpcTBy locTHuii' HHxtHCHaBcncHi noKyMeHTH 
a 6 o Taxi, mo MicTHTb anajioriHHy iHtJjopMamio: 

noBinxy y noBi/ibHift (JiopMi npo HaaBHicTb npaqiBHHidB BinnoBinHoi 
KBajiitfnKami, aid Mairnb HeoOxinHi 3 HaHHa ra nocBin; 
noBinKy y noBijibHiH cbopivii npo HaaBHicTb noKyMeHTajibno 
ninTBepna<eHoro nocBiny bhkohehhji aHanorinHux noroBopiB a 6 o 
Konii BinnoBinHHx noroBopiB; 

noKyMOHTH, niflTBepn^yioHi 4 >inaHCOBy cnpoMoxcHicTb: 6 ajiaHc, 3 BiT 
npo 4 >iHaHC 0 Bi peayjibTaTH, 3 BiT npo pyx rpouioBnx KoiirriB na 
ocTaHHto 3 BiTHy naTy ra noBinKy 3 oScnyroByioHoro 6 aHKy npo 
BincyxHicTb (HajfBuicTb) 3 a 6 oproBaHOCTi 3 a Kpe/urraMH. 

3 nonaroio 

3aerynHHK MiHicTpa 
Kepiun hk anapaTy 


Ch 



A.K). CenoB 
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ATTACHMENT D 


Reply from Skadden dated February 4,2013 
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Skadden, Arps, Slate, Meagher & Flom llp 

1440 NEW YORK AVENUE. N,W. 

WASHINGTON. D C. 20005-3111 

TEL: (202) 3 71 -7000 
FAX: (202) 393-3 7CO 
www.8kadden.com 


February 4,2013 


.. The Honorable A.Y. Sedov 

Deputy Minister - Head of Personnel 
Ministry of Justice of Ukraine 
v 13 Horodetskogo Street 
Kiev 01001, Ukraine 

fXi 

u- 

Dear Deputy Minister Sedov: 


FinM/AFfiLiATc orncc* 

BOUTON 
CHICAGO 
HOUSTON 
LOS ANOCLEB 
NEW TORK 
PALO ALTO 
WILMINGTON 

BEIJING 
BRUSSELS 
FRANKFURT 
HONG KONG 
LONOON 
MOSCOW 
MUNICH 
PARIS 
aAO PAULO 
SHANGHAI 
SINGAPORE 
STONET 
TQKTO 
TORONTO 
VIENNA 


In your letter of 20 December 2012, you asked me, on behalf of Skadden, Arps, Slate, Meagher 
& Flom ("the Firm"), to provide the Ministry of Justice of Ukraine with certain information 
about the Firm’s capacities, qualifications, record of performance in the past and financial 
standing. 

You have asked for this information in connection with the Ministry's desire to reach a new and 
additional agreement with the Firm - consistent with Ukraine's procurement requirements - that 
will cover the increase in the cost of services and expenses associated with the Firm’s work as 
special counsel to the Ministry on the rule of law. 

You have asked for information about the following topics: 

(1) Whether the lawyers working on this project are qualified and have adequate knowledge and 
experience; 

(2) Whether the Firm has performed similar services for and signed similar agreements with 
other clients; and 


(3) Whether the Firm is in good financial standing. 


I am attaching materials to this letter that should address and answer each of these concerns. 

As I understand it, the Ministry is not proposing any change in the Firm's assignment. To be 
even more specific, the Ministry understands and accepts that the Firm will not be required to - 
and will not - engage in any activities covered by the United States Foreign Agent Registration 
Act (FARA). 
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The Honorable A.Y. Sedov 
February 4,2013 
Pace Two 


Thank you for the opportunity to be of service to the Ministry of Justice of Ukraine. 



2 
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Attachment 1 


Record of capacities and qualifications of Skadden 
lawyers working on assignment for the Ministry of 

Justice of Ukraine. 
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Gregory B. Craig 

Partner 

Skadden, Arps, Slate. Meagher & Flom LLP 
Litigation 


A trial lawyer with extensive experience in a wide variety of cases, Greg Craig has suc¬ 
cessfully defended individuals and entities in a number of high-profile criminal and civil 
proceedings. 

Civil Litigation; Examples of Mr. Craig’s civil litigation experience include the following 

In 2000, Mr. Craig successfully represented Elian Gonzalez’s father, Juan Miguel 
Gonzalez, in administrative and court proceedings involving Mr. Gonzalez’s effort to 
regain custody of his son. Also in 2000, Mr. Craig helped lead the trial team represent¬ 
ing Wamaco in contract/license litigation with Calvin Klein and his company. In 1999, 
Mr. Craig represented a major corporation in a trial in which a senior executive brought 
suit against the company alleging age discrimination. Mr. Craig represented former U.N. 
Secretary General Kofi Annan m connection with the Volcker Commission’s investiga¬ 
tion of the Oif-fbr-Food Programme at the U.N. 

During die last IS years, Mr. Craig has represented a variety of foreign individuals 
and entities that have required advice and assistance with various U.S. government 
agencies, including the Consular Bureau in the State Department, the Immigration and 
Naturalization Service, the Office of Foreign Asset Control in the Treasury Department 
and die Securities and Exchange Commission. For example, Mr. Craig represe n ted two 
Chicago policemen in extradition proceedings in federal court in Chicago and brought a 
declaratoty judgment action cm their behalf in federal court in Washington, D.C., which 
resulted in a federal judge finding the U.S. extradition statute of 1848 unconstitutional. 

From 1978 to 1979, Mr. Craig represented Alexander Solzhenitsyn in a libel case in fed¬ 
eral court in San Francisco and advised him on other matters up through 1983. In 1977, 
he brought suit on behalf of one of the first (and lead) plaintiffs in the swine flu litiga¬ 
tion that was subsequently consolidated by the Judicial Panel on Multidistrict Litigation. 
From 1973 to 1975, working with Edward Bennett Williams, Mr. Craig represented the 
clubs of the National Hockey League in antitrust litigation involving the World Hockey 
Association. From 1972 to 1974, working with Joseph A. Califano, Jr., Mr. Craig rep¬ 
resented the Washington Post Company and various reporters in connection with the 
Watergate scandal and the grand jury investigation of Vice President Spiro Agpew. 


Biography 


Washington, D.C Oltlce 

T: 202.37t.7400 
F 202.661.9t00 

E. gregorv.craig@skodden.com 


Education 

J.D., Yale Lew School, t972 

Diploma In Historical Studies. Cambndge 
University, t968 

The Lionel DeJersey Harvard Fellowship 
("The John Harvard Fallow"), 1968 

A.B., Harvard College, 1967 (magna cum 
laud e; Phi Beta Kappa) 


Bar Admissions 
Distnct of Columbia 
U.S. Supreme Coun 

U.S. Courts ot Appeals for the District of 
Columbia, Second, Third. Fourth, Sixth. 
Seventh and Eleventh Circuits 

U.S. District Courts for the District of 
Columbia, Central and Northern Districts 
of California, District of Connecticut, 
Southern District of New York, Distnct 
of Maryland. Eastern District of Virginia, 
Central and Eastern Districts of Michigan, 
Southern District ot Florida, and Central 
District of Alabama 


Associations 

Member, Board of Trustees. German 
Marshall Fund of the United States 


(continued) 


WWW.8KAODeN.COM 
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Gregory B. Craig 

Criminal Litigation: Examples of Mr. Qaig’s criminal litigation experience include the 
following; 

Mr. Qraig has been an active participant in the American criminal justice system for 
mote than 35 years. His career as a criminal defense lawyer began in 1974 when he 
became the assistant federal public defender for the District of Connecticut He served in 
that capacity until September of 1976. Since then, Mr. Oaig has represented numerous 
American corporations and corporate executives who have been the subjects of grand 
jury investigations and/or who also have been charged with criminal offenses. 

In 1975, he represented an individual charged with arson in a six-week trial in federal 
court in Connecticut In 1977, working with Edward Bennett Williams, Mr. Craig rep¬ 
resented Mr. Richard Helms, a former director of Central Intelligence, who was under 
grand jury investigation for perjury. That same year, he represented the first FBI agent 
ever to be indicted, who was accused of illegal wiretapping, breaking and entering, and 
mail opening in connection with die FBI investigation of the Weather Underground. In 
1978 to 1980, also with Edward Bennett Williams, Mr. Craig represented a prominent 
local businessman charged with bribing a D.C. government official. In 1981 to 1982, 
working with Vince Fuller, Mr. Craig represented John Hinckley, who was charged with 
the attempted assassination of President Reagan. In 1983 to 1984, working with Edward 
Bennett Williams, Mr. Craig represented a prominent businessman who was charged 
with tax evasion in federal court in Miami. In 1990, Mr. Qaig represented Senator 
Edward M. Kennedy in connection with the trial of his nephew, William Kennedy 
Smith, in Palm Beach, Florida. 

Other Experience. 

For five years (1984-1988), he saved as Senator Edward M. Kennedy’s senior adviser 
on defense, foreign policy and national security issues. 

In 1997, Secretary of State Madeleine Albright appointed Mr. Craig to be one of ha- 
senior advisers, and he served the Secretary as her Director of Policy Planning during the 
years 1997 to 1998. 

In September 1998, President Clinton appointed Mr. Qaig to be Assistant to the 
President and Special Counsel in the White House, where Mr. Qaig led the team that 
was assembled to defend against impeachment. Mr. Qaig also was a member of 
President Clinton’s trial team in the United States Senate and presented the defense with 
respect to Count One during that trial. 

From January 2009 to January 2010, Mr. Craig served as President Obama's White 
House Counsel. 

Mr. Qaig also has taught trial practice at both Yale Law School (1975-1976) and 
Harvard Law School (1981-1984). 

In addition, Mr. Qaig has served on the boards of many non-governmental organiza¬ 
tions and foundations, including The Carnegie Endowment for International Peace 
(vice chair); the Internationa) Human Rights Law Group (chair); the Robert F. Kennedy 
Memorial; and the American Security Prcgect He repeatedly has been selected for inclu¬ 
sion in The Best Lawyers in America. 


Biography 


Government Service 

Whita House Counsel (2009-2010) 

Assistant to the President and Special 
Counsel, The White House (t 998-1999) 

Director of Policy Planning. United States 
State Department (1997-t998) 

Senior Adviser on Defense, Foreign Policy 
and National Security. Senator Edward 
Kennedy (t984-t988) 


WWW.8KA006H.COM 
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Cliff Sloan 


Partner 

Skadden, Arps, Slate, Meagher & Flom LLP 
Litigation, Intellectual Property, Media and Entertainment 

An experienced litigator, Mr. Sloan has litigated cases at all levels of federal and state 
courts, including six U.S. Supreme Court arguments, numerous arguments in the U.S. 
Courts of Appeals, and matters in trial and district courts across the country. 

Mr. Sloan’s practice focuses on a wide range of litigation and appeals, including cases 
involving intellectual property, administrative law, commercial disputes, securities 
law, tax controversies and constitutional issues. He also regularly advises clients on 
copyright, trademark, new media and First Amendment matters. 

His litigation experience includes: 

• a U.S. Supreme Court argument in February 2012, in a case about the scope of the 
Double Jeopardy Clause (Blueford v. Arkansas ); 

• a reversal of a summary judgment order dismissing Rosetta Stone’s trademark 
infringement claims against Google, in a case he argued, in the U.S. Court of 
Appeals for the Fourth Circuit (Rosetta Stone v. Google ); 

• an en banc victory, in a case he argued, in the U.S. Court of Appeals for the First Circuit 
in an SEC case on the scope of Section 10b-5 liability ( SEC v. Tambone ); 

« a victory in a music copyright infringement lawsuit in which he was lead counsel 
for the Bon Jovi band, as well as more than a dozen media and entertainment 
defendants, in the U.S. Court of Appeals for the First Circuit and the U.S. District 
Court for the District of Massachusetts ( Steele v. Turner Broadcasting ); 

• a victory in a constitutional challenge to a Hawaii statute targeting an out-of-state 
company in which he was lead counsel for the company (HRPT v. Lingle ); and 

• a dismissal on sovereign immunity grounds for the Principality of Monaco in the 
U.S. District Court for the Centra) District of California ( Eringer v. Principality of 
Monaco). 

Mr. Sloan has served in high-ranking positions in all three branches of the federal 
government, including experience as Associate Counsel to the President and Assistant 
to the Solicitor General. He also has served on the U.S. Court of Appeals for the 
District of Columbia Circuit's Advisory Committee on Procedures. 

(continued) 


Biography 


Washington. D.C. Office 

T: 202.37t.7040 
F: 202.66t.B340 

E: ditf.stoanOskadden.com 
Education 

J.D., Harvard Law School Imegng cum fauefe), 
t3B4 

B.A. Harvard College imogno cum iaudeh, 
t979 

Bar Admissions 
District of Columbia 
Illinois 

Government Experience 

Associate Counsel to the President of the 
United States (t993-t995l 

Assistant to the Solicitor General, United 
States Department of Justice (t989-t99tl 

Associate Counsel, Office of Independent 
Counsel, IratvContra (t987-t988) 

Law Cleric to Justice John Paul Stevens, 

United States Supremo Court (tS85-t986l 

Law Cleric to Judge J. Skelly Wright, United 
States Court of Appeals for the District Of 
Columbia (t984*t985l 

Executive Assistant, Congressmen Sidney 
R Yates (t979-tS8t| 

Media and Internet Experience 

General Counsel, Washington post 
Newsweek Interactive (2000-20081 

Publisher, Stole Magazine (2005-20081 

Vico President, Business Development. 
Washingtonpost.Newsweek Interactive 
(2002-20051 


WWW.SKAOPEN.COM 
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Cliff Sloan 


Biography 


Among his other activities, Mr. Sloan has been a leader in Internet litigation. The 
National Law Journal has described him as "an expert on cyberspace,” and The 
New York Times singled out his amicus curiae brief in a landmark Supreme Court 
Internet case as "very likely’ having a significant impact on the Justices. 

From 2000 to 2008, Mr. Sloan served as General Counsel of Washingtonpost.Newsweek 
Interactive, The Washington Post Company’s online subsidiary. He was active in the 
in-house bar, serving on the board of directors of the Association of Corporate Counsel 
and on the Advisory Board of Corporate Pro Bono. From 2005 to 2008, he also served 
as Publisher of Slate Magazine, which was acquired by The Washington Post Company 
in 2005. He has taught the law of cyberspace as an adjunct law professor at Georgetown 
Univereity Law Center, George Washington University Law School and American 
University’s Washington College of Law. 

Mr. Sloan was selected for inclusion in The Best Lawyers in America 2013. He also has 
received numerous awards, including being named “Appellate Lawyer of the Week” 
by The National law Journal in 2012 for his representation in a case before the U.S. 
Supreme Court; and one of Min Magazine's "21 Most Intriguing People In Publishing” 
in 2007. He is a member of the L^egal Services Coip.’s Pro Bono Task Force. Mr. Sloan 
is the co-author of The Great Decision, a book about foe historic Supreme Court case 
Marbury v. Madison (Public Affairs, 2009), and comments regularly on Supreme Court 
developments. 


Selected Publications 

'Second Circuit Reverses Troubling Federal 
District Court Decision Affecting the Rights 
of Copyright Owners to Combat Online 
Piracy,' Media Lew Resource Center, April 
2012 

"Supreme Court's Mayo Foundation 
Opinion Grants Chevron Deference to 
Treasury Regulations," The Tax Executive, 
Spring 2011 

"Goodbye to the 'Rule ot Law' Justice,' 
The Washington Post, April 10, 2010 

"Why Marbury v. Madison SUI Matters" 
Newsweek, March 2, 2009 


WWW.SKAOOEN.COtl 
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Allon Kedem 


Education 


2002-200S 

Yale Law School, New Haven, CT 

J.D., June 2005 

Honors: Soros Fellowship for New Americans (2004) 

Publications: Commodification and Contract Formation, 73 U. CHI. L. REV. 1299 (2006) 
(with David Gamage) 

Comment, Can Attorneys and Clients Conspire?, 114 Yale L.J. 1819 (2005) 
Activities: Articles Editor - Yale Law Journal 

Harlan Fiske Stone Prize - Morris Tyler Moot Court of Appeals 

1998-2002 

Harvard College, Cambridge, MA 

A.B., magna cum laude. Social Studies, June 2002 

Honors: Phi Beta Kappa, John Harvard Academic Scholarship 

Greenman Debating Award, Coolidge Debating Prize 

Activities: President - Harvard Speech and Parliamentary Debate Society 

Work Experience 

2011-Present 

Skadden, Arps, Slate, Meagher & Flom, Washington DC 

Associate 

2010-2011 

Hon. Elena Kagan, Associate Justice, U.S. Supreme Court, Washington, DC 

Law Clerk 

Preparation of memoranda on petitions for certiorari, merits cases, and emergency motions; 
assistance with drafting of case opinions. 

2009-2010 

Hon. Anthony M. Kennedy, Associate Justice, U.S. Supreme Court, Washington, DC 

Law Clerk 

Prepared memoranda on petitions for certiorari, merits cases, and emergency motions; assisted 
with drafting of case opinions. 

2007-2009 

Office of Legal Counsel, U.S. Department of Justice, Washington, DC 

Attorney-Adviser 

Researched and drafted opinions on constitutional, statutory, and administrative law issues on 
behalf of the Attorney General. 

2006-2007 

Hon. Pierre N. Lcval, UJS. Court of Appeals for the Second Circuit, New York, NY 

Law Clerk 

Drafted opinions, orders, and memoranda; edited articles and speeches. 

2005-2006 

Hon. Mark R. Kravitx, U.S. District Court for the District of Connecticut, New Haven, CT 
Law Clerk 

Provided legal research; drafted opinions and orders; managed court docket 
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AlexT. Haskell 

1735 Johnson Ave. NW, Unit H • Washington, IX 20009 ♦ 202.371.7332 * alex.haskell@skadden.com 


EDUCATION __ 

The George Washington University Law School Washington, DC 

Juris Doctor; with honors May 2011 

Activities: Member, The George Washington Law Review 

Member, Alternative Dispute Resolution Skills Board 
Vice Magister, Phi Delta Phi International Legal Fraternity 
Vice President, GW Law Democrats 


University of Pennsylvania Philadelphia, pa 

Bachelor of Arts in International Relations, cum laude May 2008 

Honors: Mortar Board Senior Honors Society, Pi Gamma Mu Honors Society in the Social Sciences 

Activities: Theos Fraternity (Vice President), Kite and Key Society (Tour Guide and Ambassador) 

Thesis: "Of Markets and Humans: The Failure of Neo-Liberal Globalization in Latin America,” 


EXPERIENCE 

SKADDEN, ARPS, Sl-ATE MEAGHER & FtOM LLP Washington, DC 

Associate October 2011 - present 


SKADDEN, ARPS, SLATE MEAGHER & FtOM LLP Washington, DC 

Summer Associate May 2010 - July 2010 


Washington Nationals Baseball club , Office of Club Counsel Washington, DC 

Legal Intern May 2009 - April 2010 

• Drafted and reviewed sponsorship, employment, leasehold and other agreements entered into by the Club 

• Conducted legal research and drafted memoranda regarding issues of compliance with State and Federal 
laws, along with the mandates and bylaws of Major League Baseball 

SCHNUR ASSOCIATES, INC. New York, NY 

Political and Legislative Consulting Intern May 2007 - August 2007 

• Researched and analyzed proposed New York City, New York State, and Federal Legislation to determine 
the affects of the potential laws on our client’s constituents 

• Produced memoranda and led presentations on legislative and campaign strategies for elected officials 


Fox Sports Television Latin America - Torneos y compeiencias Buenos Aires, Argentina 

Sports Television Intern and Translator 2007 - December 2007 

• Served as lead translator of programming, converting English programs into Spanish and vice versa 

PANISH, SHEA AND BOYLE LLP Los Angeles, CA 

Legal Intern Summer 2005 

• Researched case law, analyzed statutes, and drafted internal memoranda regarding issues related 
to personal injury and product liability law suits 

• Analyzed depositions, reviewed documents, and catalogued exhibits in preparation for civil litigation cases 


BAR ADMISSION 

* California State Bar (2011) 


LANGUAGE SKILLS & INTERESTS _ 

* Spanish (fluent) 

* Organized Voter Protection and canvassing efforts for several national and state political campaigns 

* Traveled extensively and participated in community service efforts throughout Europe and Latin America 
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Attachment 2 


Confirmation of past performance and financial 

standing of Skadden. 
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Skadden 


I LB -0 


i B : V 


filuuktai, Arpi, Slat*, M**gh*r Si Rom LLP 
ft AfflJIat** 



The Skadden, Arps Philosophy 

Skadden. Arps. Slate. Meagher & Flam l I P and affiliates {"Skadden. Arcs” c« 
"Skadden"! was founded in 1948 by Marshall H Skadden, Leslie H. Arps and 
John H Stole These ihroo attorneys, quite different in personality and tempera¬ 
ment. shared a vision of the firm that continues and thrives today — a commitment 
to professional am and excellence in an atmosphere emphasizing teamwork, flexi¬ 
bility and responsiveness Our primary goaf is to provide high-quality and cost-effec 
nve legal service through carefut attention to client relationships, practice diversity, 
global iesources and investment in people and technology Client needs always come 
f»si et Skadden Wo work hard to instill this attitude in all of oui attorneys and staff, 
recognising that capable and dedicated people are the turn's most valuable asset 
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National Security Division 


U.S. Department of Justice 


Washington, DC20530 


Gregory B. Craig, Esq. 

Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue N.W. 

Washington, D.C. 20005-2111 


APR - 9 2013 


Re: Possible Obligation to Register Pursuant to the 
Foreign Agents Registration Act 


Dear Mr. Craig: 

This will acknowledge receipt of your letter of February 6,2013, and enclosures 
responding to our letter of December 18,2012, concerning your firm’s possible obligation to 
register pursuant to the Foreign Agents Registration Act of 1938, as amended, 22 U.S.C. § 611 et 
seq. (FARA or the Act). We have reviewed the materials, and need additional information to 
determine whether your firm is obligated to register under the Act. 

As you know, Judge Kireyev of the Pechersky District Court of Kyiv convicted Yulia 
Tymoshenko of exceeding her authority and violating Ukrainian law. She was a popular political 
figure for many years and had campaigned unsuccessfully against Victor Yanukovich for 
President of the Ukraine. After he won the election, she was charged criminally with exceeding 
her authority while negotiating a gas deal with Russia. The agreement in issue was reached with 
Gazprom, owned by the Russian Government and also a client of your firm. After her conviction, 
Tymoshenko was sentenced to prison for seven years. She is appealing her conviction to the 
European Court of Pluman Rights. She maintains, among other things, that her prosecution was 
motivated by politics to silence her as a principal opponent of the Yanukovich regime. Recently, 
she was charged with tax evasion and embezzlement, and she has been named as a suspect in a 
murder case. She currently awaits further court proceedings in the Ukraine. 

On April 10, 2012, your firm signed a contract with the Ministry of Justice of Ukraine to 
study the Tymoshenko criminal case and “the events leading up to and including her prosecution 
and trial...” 1 The contract indicates that the study “must fully and objectively reflect European and 
American standards and practice with respect to rule of law,” 2 and must include “specific features 
of the particular case considered before the European Court of Pluman Rights.” 3 Under the 
contract your firm will bill the Ukraine at 100.00 Ukrainian hryvnas per hour. The time spent on 
this contract by your firm is not to exceed 950 hours, and the fee for your firm’s work will be 
95,000 Ukrainian hrynyas. This is equivalent to $11,675.02 U.S. dollars, 
cc: Poss Obligation HHH:KPC:kpc 
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' The Tymoshenko Case . Skadden Arps Slate Meagher § Flom LLP, Executive Summary, at 1. 

' Contract of April 10, 2012, between the Ukrainian Ministry of Justice and Skadden Arps Slate 
Meagher & Flom LLP, at § 2.1. 

3 Id. 
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It is unclear to us from the contract and supporting documentation how much additional 
money your firm charged the Ukrainian Government to perform this work. In addition to the 
April 10,2012, contract for 95,000 Ukrainian hryvnas to be paid by the Ukrainian Ministry of 
Justice, your firm signed a Retainer Memorandum with the Government of Ukraine’s Ministry of 
Justice on the same date. The agreement was incorporated by reference into the original contract. 
The fees and out of pocket expenses of the firm were to be charged by the firm to the Ministry of 
Justice. These would offset against a retainer which had been paid to the firm. 4 No mention is 
made of how much money the retainer amounted to and who paid it. A February 4,2013, letter 
from the firm to the Ukrainian Ministry of Justice mentioned the increased cost of services and 
expenses owed to your firm for this project. Furthermore, with respect to the financing of the 
study please advise this office of the amount of money paid by the private citizen to your firm as 
mentioned in your letter of February 6,2012, the name of the individual, as well as the 
individual’s connection to your work for the Ukrainian Ministry of Justice. In addition, please list 
any other sources of money for the Tymoshenko work. 

On January 14,2013, Amall Golden Gregory and Tauzin Consultants LLP registered as 
foreign agents for foreign principal, Dmitry Shpenov, a member of the Ukrainian parliament and 
the Party of Regions. Both of these foreign agents claimed in Attachment A that they will be 
“jajdvocating for and advising the foreign principal with respect to advocacy efforts and alerting 
Congress and the Administration about economically disadvantageous policies, which 
detrimentally affected the State of Ukraine and the Ukrainian people as the result of the former 
Ukrainian government...” Accompanying the FARA registration were informational materials, 
which included a copy of an indictment from the Northern District of California against Pavel 
Ivanovich Lazarenko, a former Ukrainian Prime Minister who is allegedly connected to Yulia 
Tymoshenko, and the executive summary of your firm’s Tymoshenko report. The agents state 
they will contact “Members of Congress, congressional staff, and Obama Administration officials 
and employees.” 

We would appreciate your firm addressing the following questions relating to the report to 
assist this office in determining your firm’s possible obligation under FARA. (1) To whom, if 
anyone, did your firm release or distribute the report and when? (2) When was the report released 
to the Ukrainian Ministry of Justice? (3) Did your firm give the report to the Los Angeles Times? 
(4) Did your firm know that Amall Golden Gregory or Tauzin Consultants would be agents of 
Dmitry Shpenov in advocating in the United States for the Ukraine? (4) Because your firm was 
aware of the requirements of FARA and mentioned that it would not engage in any political 
activity in connection with the Tymoshenko case, what safeguards or agreements, if any, did your 
firm have with the Ukrainian Ministry of Justice about limiting the use of this report in the United 
States? (5) What was your firm’s understanding of what would happen to the report when it was 
released to the Ukrainian Ministry of Justice? (6) Did you or anyone in your firm have any media 
interviews or comments to the media, public, or government officials about the report and the 
findings of your firm? 


4 Retainer Memorandum of April 10,2012, at 2. 



Case'lil^cr-OOlZS-ABJ Document 32-3 Filed 05/31/19 Page^4of4 

-3- 


If you have any questions, please call me at (202) 233-0776. 

Sincerely, 


Heather H. Hunt, Chief 
Registration Unit 
Counterespionage Section 
National Security Division 
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Skadden, Arps, Slate, Meagher & Flom llp 


1440 NEW YORK AVENUE, N.W. 
WASHINGTON, D.C. 20005-2111 


TEL: (202) 3 7 I -7000 
FAX: (202) 393-5760 
www.skadden.com 


FI R M/A F FI LI ATE OFFICES 

BOSTON 
CHICAGO 
HOUSTON 
LOS ANGELES 
NEW YORK 
PALO ALTO 
WILMINGTON 


June 3, 2013 


Heather H. Hunt, Chief 
Registration Unit 
Counterespionage Section 
National Security Division 
U.S. Department of Justice 
600 E Street, NW 
Washington, DC 20530 

Re: Response to April 9, 2013 Letter from National Security Division, US 

Department of Justice 
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Dear Ms. Hunt: 


The purpose of this letter is to reply to the questions in your letter of April 9, 2013. 

Let me just say at the outset that, throughout the period of our work for the Ministry, our 
assignment was to provide legal services to the Ministry by conducting an independent 
examination of the Tymoshenko matter applying western legal standards. We performed this 
function in our capacity as experienced lawyers and independent experts on the rule of law. At 
no time were we serving as the Ministry's agent in the United States. 


You should also know that, throughout the period of our work for the Ministry, we were in this 
respect completely transparent, i.e., we told everyone who was involved in the project that we 
had been retained by and were working for the Ministry of Justice of Ukraine in conducting this 
independent examination of the events that occurred in Ukraine. As you know from reading the 
report, the report is sharply critical of many aspects of the prosecution and concludes that, on 
various grounds, Ms. Tymoshenko’s conviction likely would be reversed under western legal 
standards. 


In the first paragraph on page two of your letter, you ask us to tell you the amount of money paid 
by the private citizen to Skadden, the name of the individual and the individual's connection to 
your work for the Ukrainian Ministry of Justice. The Ministry has asked that we not disclose the 
name of this individual or the amount of his contribution if possible. The private citizen’s strong 
preference is the same, i.e., to remain anonymous and not to disclose the amount of his funding. 
We do not believe that we engaged in conduct requiring us to register under FARA, and, 
respectfully, we therefore do not believe that you are entitled to such information. If you 
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conclude that we are required to register, or if, for some reason, you believe that such 
information is material to your inquiry, please let us know so that we may consider and 
understand your request in the context of your analysis of this issue. As to this individual's 
"connection to our work," other than providing financial assistance to help fund the project, this 
individual had no connection to the project whatsoever, either professionally or personally, and 
to our knowledge was not involved in any way with the work that we did. 

In the following numbered paragraphs, we respond to your other questions as they appear in 
paragraph 3 of page two of your letter. 

(1) To whom, if anyone, did your firm release or distribute the report and when? 

In addition to giving the report to representatives of the Government of Ukraine, the law 
firm on December 12-13, 2012 provided a copy of the report (1) to Ms. Tymoshenko's 
legal team in Ukraine, and to a member of her legal team in the United States, James 
Slattery (in response to his request); (2) to a representative of the individual in Ukraine 
who helped fund the project (the representative was Doug Schoen); (3) to David Sanger 
of the New York Times; (4) to Matthew Huisman of the National Law Journal; and (5) to 
Emily Alpert of the Los Angeles Times. 

(2) When was the report released to the Ukrainian Ministry of Justice? 

The law firm completed the report and provided the final draft of the report to the 
Government of Ukraine in September 2012. The Ministry of Justice released the report 
on December 12-13, 2012. 

(3) Did your firm give the report to the Los Angeles Times? 

Yes. 

(4) Did your firm know that Arnall Golden Gregory or Tauzin Consultants would be 
agents of Dimitry Shpcnov in advocating in the United States for the Ukraine? 

No. We have never heard of these individuals. To our knowledge, we have never met 
these individuals, never communicated with them or had any contact with them. We 
were - and are - unaware of their existence and had nothing to do with them. 

(4)/s/c/Because your firm was aware of the requirements of FARA and mentioned that it 
would not engage in any political activity in connection with the Tymoshenko case, 
what safeguards or agreements, if any, did your firm have with the Ukrainian 
Ministry of Justice about limiting the use of this report in the United States? 

The law firm had no agreement with the Ministry of Justice of Ukraine about limiting 
distribution of this report. There was a clear understanding, however, that the law firm 
would not be involved in any activities that would require us to register as a foreign 
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agent. Again, we understood our role to be that of lawyers conducting an independent 
examination of the events in Ukraine. See also the answer to Question 5. 

(5 ) [sic] What was your firm's understanding of what would happen to the report when it 

was released to the Ukrainian Ministry of Justice? 

The law firm was aware that the Ministry of Justice was considering various ideas about 
what to do with the report. It was the law firm's understanding that the Ministry’s 
decision about how to handle the report would not be made until after the report was 
completed and after the Ministry had seen it. The law firm viewed the distribution of the 
report as a matter that would be decided by the Ukraine Government in its sole discretion. 
The law firm did not advise the Ministry on that issue. 

(6 ) fsicj Did you or anyone in your firm have any media interviews or comments to the 

media, public, or government officials about the report and the findings of your 


firm? 


The law firm issued no statements and made no comments to the media, the public or 
government officials about the report. Gregory Craig provided brief clarifying statements 
about the report to David Sanger of the New York Times, to Emily Alpert of the Los 
Angeles Times and to Matthew Huisman of the National Law Journal. One purpose of 
the statements was to correct misinformation that the media had received - and was 
reporting - from the Ministry of Justice and from the Tymoshenko legal team in Ukraine. 
Neither the law firm nor its lawyers sought to influence American public opinion or US 
government policy. 

To supplement our response to your earlier inquiry about agreements with Ukraine, I am 
attaching a signed copy of the English language version of our initial agreement with Ukraine 
and the copy of a more recent agreement - in English and in Russian - reflecting Ukraine’s 
undertaking with respect to final payment. 



Gregory B. Craig 


CD 

CO 


Ends. 
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From: 

Subject: 

Re: 


Skadden, Arps, Slate, Meagher s, Flom llp 

1440 NEW YORK AVENUE, N.W. 

WASHINGTON, D.C. 20005-2111 

TEL; (202)3 71-7000 
FAX: (202) 393-5760 
www.skadden.com 


CONFIDENTIAL 

April 5, 2012 

The Ministry of Justice 
The Government of Ukraine 


FfRM/AFFILIATC OFFICES 

BOSTON 
CHICAGO 
HOUSTON 
LOS ANGELES 
NEW YORK 
PALO ALTO 
WILMINGTON 

BEIJING 
BRUSSELS 
FRANKFURY 
HONG KONG 
LONDON 
MOSCOW 
MUNICH 
PARIS 
SAo PAULO 
SHANGHAI 
SINGAPORE 
SYDNEY 
TOKYO 
TORONTO 
VIENNA 


Gregory B. Craig, Partner 
Retainer Memorandum 
Terms and Conditions 


We are pleased that you are retaining Skadden, Arps, Slate, Meagher & Flom LLP ("Skadden 
Arps" or the "Firm") in connection with the assignment described below ("the Engagement"). It 
is agreed that the terms of this Retainer Memorandum will be incorporated by reference into the 
Agreement between the Firm and the Ministry of Justice of the Government of Ukraine ("the 
Ministry") to which this Retainer Memorandum has been attached. 

Scope of Engagement 

The Engagement involves conducting an inquiry and writing an independent report on the 
evidence and procedures used during the prosecution and trial of former Prime Minister Yulia 
Tymoshenko, applying Western standards of due process and rule of law. The services to be 
provided by the Firm in connection with the Engagement will encompass those legal services 
normally and reasonably associated with this type of engagement which the Firm has been 
requested to provide and which are consistent with its ethical obligations. It is understood that 
the Firm's client is the Ministry, which is a department of the Government of Ukraine. The Firm 
is willing to take on this project with the clear understanding that the Firm will have access to all 
relevant materials and information that the Firm deems necessary to do its job, and that the Firm 
will be free to reach its own conclusions based on its own independent work. It is understood 
that the Firm is not being retained to engage in any "political activities" - and will not engage in 
any such activities - as defined in the Foreign Agent Registration Act (FARA). 

Engagement Personnel 

Gregory Craig will be responsible for and actively involved in the Engagement. Other lawyers 
involved in the Engagement will include Clifford Sloan. Additional lawyers will be added on an 
as-needed basis. 
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The Ministry of Justice 
April 5, 2012 
Page 2 


Fees and Expenses 

Our fees will be based on the time that the Firm's lawyers spend on the Engagement along with 
our out of pocket expenses. In addition to the terms for payment set forth in the Agreement to 
which this memorandum is attached, we have agreed to offset our fees for time - charged at our 
normal hourly rates - and reimbursement of our out-of-pocket expenses against a retainer that 
has been paid in advance. 

As for out-of pocket expenses, see Annex A attached. This may be periodically updated. 

Waivers and Related Matters 


The Firm represents a broad base of clients on a variety of legal matters. Accordingly, absent an 
effective conflicts waiver, conflicts of interest may arise that could adversely affect your ability 
and the ability of other clients of the Firm to choose the Firm as its counsel and preclude the 
Firm from representing you or other clients of our Firm in pending or future matters. Given that 
possibility, we wish to be fair not only to you, but to our other clients as well. Accordingly, this 
letter will confirm our mutual agreement that the Firm may represent other present or future 
parties on matters other than those for which it had been or then is engaged by the Government, 
whether or not on a basis adverse to the Ministry or any of its present or future affiliates, 
including in litigation, legal or other proceedings or matters, which are referred to as "Permitted 
Adverse Representation." 

In furtherance of this mutual agreement, the Ministry agrees that it will not for itself or any other 
party assert the Firm's representation of the Ministry or any of its present or future affiliates, 
including any other organs of the Government of Ukraine, either in its representation in the 
Engagement or in any other matter in which the Ministry retains the Firm, as a basis for 
disqualifying the Firm from representing another party in any Permitted Adverse Representation 
and agrees that any Permitted Adverse Representation does not constitute a breach of any duty 
owed by the Firm. The waiver provided for in this and the preceding paragraph includes the 
Firm's ongoing representation of OAO Gazprom and any of its present or future affiliates or 
subsidiaries. The Ministry agrees that this paragraph and the preceding one do not expand the 
scope of the Engagement to encompass affiliates of the Ministry unless expressly agreed to by 
the Firm. 

Duty of Confidentiality 

Our representation in this Engagement is premised on the Firm's adherence to its professional 
obligation not to disclose any confidential information or to use it for another party's benefit 
without the Ministry's consent. Such obligations are subject to certain exceptions, including the 
laws, rules and regulations of certain jurisdictions relating to money laundering and terrorist 
financing. Provided that the Firm acts in the manner set forth in the first sentence of this 
paragraph and subject to the exceptions noted above, the Ministry will not for itself or any other 
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The Ministry of Justice 
April 5,2012 
Page 3 


party assert that the Firm's possession of such confidential information, even though it may relate 
to a matter for which the Firm is representing another client or may be known to someone at the 
Firm working on the matter (a) is a basis for disqualifying the Firm from representing another of 
its clients in any matter in which the Ministry or any other party has an interest; or (b) constitutes 
a breach of any duty owed by the Firm. In addition, the Firm's failure to share with the Ministry 
any confidential information received from another client will not be asserted by the Ministry as 
constituting a breach of any duty owed to the Ministry by the Firm, including any duty regarding 
information disclosure. 

If the Firm receives from any person or entity a subpoena or request for information that is 
within our custody or control or the custody or control of our agents or representatives, we will, 
to the extent permitted by applicable law, advise the Ministry before responding so that the 
Ministry has the opportunity to intervene or interpose any objections. Should the Ministry object 
to the provision of such information, the Firm may thereafter provide such information only to 
the extent authorized by the Ministry or required by a court or other governmental body of 
competent jurisdiction. The Ministry agrees to pay the Firm for any services rendered and 
charges and disbursements incurred in responding to any such request at the Firm’s customary 
billing rates and pursuant to the Firm's charges and disbursements policies. 

The Ministry agrees that the Firm may disclose the fact of this Engagement and related general 
information to the extent that such disclosure does not convey any confidential or non-public 
information and it is not adverse to the Ministry's interests. 

Client Files and Retention 


In the course of our work on this matter, we shall maintain a physical file relating to the matter. 
In the file we may place materials received from you with respect to the matter and other 
materials, including correspondence, memos, filings, drafts, closing sets, pleadings, deposition 
transcripts, exhibits, physical evidence, expert's reports, and other items reasonably necessary to 
your representation (the "Client File"). The Client File shall be and will remain your property. 
We may also place in the file documents containing our attorney work product, mental 
impressions or notes, and drafts of documents ("Work Product"). You agree that Work Product 
shall be and remain our property. In addition, electronic records (except those to be proffered to 
you at the conclusion of a matter as described below) such as e-mail and documents prepared on 
our word processing system shall not be considered part of your Client File unless it has been 
printed in hard copy and placed in your physical file, and does not constitute Work Product. You 
agree that we may adopt and implement reasonable retention policies for such electronic records 
and that we may store or delete such records in our discretion. 

At the conclusion of a matter (which shall be defined as the time that our work on any matter 
subject to this letter has been completed), you shall have the right to take possession of the 
original of your Client File (but not including the Work Product). We will be entitled to make 
physical or electronic copies if we choose. You also agree, upon our proffer, at the conclusion of 
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a matter (whether or not you take possession of the Client File), to take possession of any and all 
original contracts, stock certificates, deeds and other such important documents or instruments 
that may be in the Client File, without regard to format, and we shall have no further 
responsibility with regard to such documents or instruments. If you do not take possession of the 
Client File at the conclusion of a matter, we will store such file in accordance with our standard 
retention procedures for a period of at least seven (7) years (the "Retention Period"). Such 
retention (or maintenance of accounting or other records related to our representation) shall not 
constitute or be deemed to indicate the presence of a continuing attorney-client relationship. 
During the time that we store the Client File, you shall have the right to take possession of it at 
any time that you choose. Subject to the foregoing, we may dispose of the Client File without 
further notice or obligation to you. 


* * * 

The provisions of this Retainer Memorandum will continue in effect, including if the Firm's 
representation is ended at your election (which, of course, the Ministry is free to do at any time) 
or by the Firm (which would be subject to ethical requirements). In addition, the provisions of 
this Retainer Memorandum will apply to future engagements of the Firm by the Ministry unless 
we mutually agree otherwise. 

This agreement and any claim, controversy or dispute arising under or relating to this agreement, 
the relationship of the parties, and/or the interpretation and enforcement of the rights and duties 
of the parties shall be governed by, and construed in accordance with, the laws of the State of 
New York. For purposes of this letter, references to Skadden Arps or the Firm include our 
affiliated law practice entities. 

In the event there is found to be any inconsistency between the terms of this Retainer 
Memorandum and the Agreement between the Ministry and the Firm to which this Memorandum 
is attached, the terms of this Retainer Memorandum will take precedence. 
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If this letter is satisfactory, please sign a copy and return it to me. 

We appreciate the opportunity to work on this project and look forward to doing so. 
With best regards. 




Enclosures 
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ANNEX A 

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP AND AFFILIATES 
Policy Statement Concerning Charges and Disbursements 
Effective April l, 2010 

Skadden Arps bills clients for reasonable charges and disbursements incurred in 
connection with an engagement. Clients are billedfor disbursements based on the actual 
cost billed by the vendor or in a few cases noted below, at rates derived from internal 
cost analyses or at rates below or approximating comparable outside vendor charges. 


I. Research Services. Charges for LexisNexis and 
Westlaw are billed at levels below that which 
would be charged for individual usage on a 
particular engagement. Clients are billed at rates 
calculated from an aggregate discounted amount 
charged to and paid by the Firm to LexisNexis and 
Westlaw. Thomson Research services are charged 
based on client usage allocatedfrom actual vendor 
charges. Charges for other services outside 
research services are billed at the actual amounts 
charged by vendors. 

The State of Delaware Database provides 
computer access to a corporations database in 
Dover, Delaware. The charge for this service is 
$50 per transaction, which is the average amount 
charged by outside services. 

II. Travel-Related Expenses. Out-of-town travel 
expenses are billed at actual cost and include air 
or rail travel, lodging, car rental, taxi or car 
service, tips and other reasonable miscellaneous 
costs associated with travel. Corporate and/or 
negotiated discounted rates are passed on to the 
client. Specific Firm policies for expenditures 
relating to out-of-town travel include: 

• Air Travel . Coach class is the standard on 
most U.S. domestic flights. However, for 
flights with scheduled flight times longer than 
5 hours and international flights business class 
is generally used. 

• Lodging . We strive to book overnight 
accommodations at hotels with which the Firm 
or the Client has preferred corporate rates. 


Local travel charges include commercial 
transportation and, when a private car is used, 
mileage, tolls and parking. Specific policies govern 
how and when a client is charged for these expenses; 
these include: 

• Fares for commercial transportation (e.g., car 
service, taxi, rail) are charged at the actual 
vendor invoice amount. The charge for private car 
usage is the IRS rate allowance per mile (or the 
equivalent outside the United States) plus the 
actual cost of tolls and parking. 

• Round-trip transportation to the office is charged 
for attorneys who work weekends or holidays. 
Transportation home may be charged on business 
days when an attorney works past a certain hour 
(typically 8:30 p.m.) and has worked a minimum 
of ten hours that day. 

• Local travel for support staff is charged when a 
staff member works past a certain hour (typically 
8:30p.m.). Charges are limited by Firm policy 
and depend on form of transportation and 
distance traveled. 

III. Word Processine. Secretarial and other Special 
Task-Related Services. Routine secretarial tasks 
(correspondence, filing, travel and/or meeting 
arrangements, etc.) are not charged to clients. Word 
processing services associated with preparing legal 
documents are charged at $50 (£25/€35) per hour. 

Specialized tasks (such as EDGAR filings or legal 
assistant services) are recorded in the appropriate 
billing category (for example, legal assistant services 
are recorded as fees in "Legal Assistant Support" on 
bills) 
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IV. Reproduction and Electronic Document 
Management. Photocopying services (including 
copying, collating, tabbing and velo binding) 
performed in-house are charged at $0.15 
(£0.07/€0.11) per page, which represents the 
average internal cost per page. Color photocopies 
are charged at $0.80 (£0.40/€0.55) per page 
(based on outside vendor rates). Photocopying 
projects performed by outside vendors are billed at 
the actual invoice amount. Special arrangements 
can be made for unusually large projects. 

Electronic Data Management services (e.g., 
scanning, OCR processing, data and image 
loading/exporting, CD/DVD creation, printing 
from scanned files, and conversions) performed by 
outside vendors are billed at the actual invoice 
amount and those performed in-house are billed at 
rates comparable to those charged by outside 
vendors. 

V. Electronic Communications. Clients are 
charged for communications services as follow: 

Telephone Charg es. There is no charge for local 
telephone calls or internal long distance 
telephone calls. External telephone calls such 
as collect, cellular calls, credit card, hotel 
telephone charges and vendor-hosted 
conference calls are charged at the vendor 
rate plus applicable taxes and are assigned to 
the specific matter for which such charges 
were incurred. 

Facsimile Charges . There is no charge for 
facsimile usage 

VI. Postaee and Courier Services. Outside 
messenger and express carrier services are 
charged at the actual vendor invoice amount 
which frequently involves discounts negotiated by 
the Firm. Postage is charged at actual mail rates. 
On certain occasions, internal staff may be 
required to act as messengers in which case the 
staffs applicable hourly rate is charged. 

VII. UCC Filins and Searches. Charges for 
filings and searches, in most instances, are billed 
at the flat fee charged by the vendor. Unusual 
filings and searches will be charged based on 
vendor invoice. 


VIII. Meals. Business meals are charged at actual 
cost. Luncheon and dinner meetings at the Firm are 
charged based on the costs developed by our food 
service vendor. Breakfast, beverage and snack 
services at the Firm's offices are not charged, except 
in unusual circumstances. 

When overtime, weekend or holiday work is required, 
clients are charged for the actual, reasonable cost of 
an attorney's meal and, for non-attorneys, a standard 
amount determined by Firm policy. 

DC Direct Payment bv Clients of Other 
Disbursements. Other major disbursements incurred 
in connection with an engagement will be paid 
directly by the client. (Those which are incurred and 
paid by the Firm will be charged to the client at the 
actual vendor’s invoice amount). Examples of such 
major disbursements that clients will pay directly 
include: 

Professional Fees (including disbursements for local 
counsel, accountants, witnesses and other 
professionals) 

Filing/Court Fees (including disbursements for 

agency fees for filing documents, standard witness 
fees, juror fees) 

Transcription Fees (including disbursements for 
outside transcribing agencies and courtroom 
stenographer transcripts) 

Other Disbursements (including any other required 
out-of-pocket expenses incurred for the successful 
completion of a matter) 

* # * * * 


* Fees incurred for attorney and Firm 

personnel in connection with the Engagement are 
not covered by this policy. 
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U.S. Department of Justice 

National Security Division 


Washington, DC 20530 

SEP 5 2013 


Gregory B. Craig, Esquire 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, NW 
Washington, DC 20005-2111 

Re: Possible Obligation to Register Pursuant to the 
Foreign Agents Registration Act 

Dear Mr. Craig: 

This is in reference to your letters and enclosures of February 6,2013, and June 3,2013, 
responding to our inquiries of December 18, 2012, and April 9,2013, regarding your firm’s 
possible obligation to register under the Foreign Agents Registration Act of 1938, as amended, 

22 U.S.C. § 611 etseq. (FARA or the Act) for its work on behalf of the Ministry of Justice of the 
Government of Ukraine (the Ministry). 

Your Retainer Memorandum states your firm was hired by the Ministry to conduct an 
inquiry and to write “an independent report on the evidence and procedures used during-the 
prosecution and trial of former Prime Minister Yulia Tymoshenko, applying Western standards 
of due process and rule of law.” Your firm completed the report and provided it to the Ministry. 
According to your June 3, 2013 letter, in December 2012, your firm disseminated a copy of the 
report to representatives of the New York Times, National Law Journal, and Los Angeles Times. 
Following distribution, you spoke with these representatives “to correct misinformation that the 
media had received - and was reporting - from the Ministry of Justice and from the Tymoshenko 
legal team in Ukraine.” 

In your correspondence with this office, you assert that Skadden neither served as the 
Ministry’s agent in the United States, nor provided any services to the Ministry covered by 
FARA or requiring registration under FARA. Our review of the documentation concludes that 
Skadden was an agent of the Ministry and was engaged in political activities in the United States 
for the Ministry. You indicate that your firm was paid by the Ukraine to produce an independent 
report on the Tymoshenko prosecution, and that the report was disseminated to news media by 
your firm. You further state that you spoke with representatives of the media to correct 
misinformation regarding the report. The dissemination of the report to the media and your 
communications with the media were political activities as defined in 22 U.S.C. § 611 (o) of 
FARA. Furthermore, by engaging in these activities for the Ministry, Skadden acted as a public 
relations counsel, publicity agent, and information-service employee as defined in Section 611 of 
the Act. We have determined that your actions in contacting the media were activities meant to 
influence the U.S. public with reference to the political or public interests, policies or relations of 
Ukraine. Accordingly, Skadden must register under FARA as an agent of the Ministry. 

cc: Records 149- HHH:SAM:sam 

Klhrono Typed: 9/5/13 

KConnolIy S k ad d enRespon se_5 RE VJ90513 
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If you have any questions, please contact me at (202) 233-0776. 

Sincerely, 


Heather H. Hunt, Chief 
Registration Unit 
Counterespionage Section 
National Security Division 
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Skadden, Arps, Slate, Meagher & 

I 440 NEW YORK AVENUE, N.W, 

WASHINGTON, D.C. 20005-2 1 I I 

TEE: (202) 37 1-7000 
FAX: (202) 393-5760 
www.skadden.com 

OIRECT DIAL 

202-37 1-7400 

DIRECT FAX 
202-66 1*0100 
EMAIL ADORES3 

GCRAIG@SKAODEN. COM 

October 10,2013 

Ms. Helen Hunt, Chief 
Registration Unit, Counterespionage Section 
National Security Division 
United States Department of Justice 
Washington, DC 20530 

Re: FARA Registration 

Dear Ms. Hunt: 

cn 

In further consideration of the issues raised in your letter of September 5, 2013,1 would like to 
make you aware of the following additional information: 

As reported in earlier correspondence, this law firm provided a copy of the Tymoshenko Report 
("the Report") to certain U.S. media outlets. This was done in response to requests from the 
media. The firm did not provide copies of the Report to any other media outlets in the United 
States. 

With respect to statements appearing in the National Law Journal and the New York Times, those 
statements were intended to correct mischaracterizations of the Report, some of which were 
attributable to Ukraine. 

The Los Angeles Times reported, for example: "The Ukrainian Ministry of Justice praised the 
report in a public statement... trumpeting that it found Tymoshenko's claims of political 
persecution 'groundless.'" That characterization of the Report is - and was - inaccurate. The 
firm's response was aimed at correcting this mischaracterization. 1 


Flom llp ., : : 5 
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"Mr. Craig ,.. said his team was not able to judge the local politics that brought Ms. Tymoshenko to trial on 
charges of abusing her authority ... 'We leave to others the question of whether this prosecution was politically 
motived,’ he said. 'Our assignment was to look at the evidence in the record and determine whether the trial was 
fair.'” New York Times, December 12, 2012. 



i 
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In its initial online coverage of the Report, the National Law Journal said: "[T]he trial was not 
politically motivated, and the problems weren't enough to undermine her conviction, the team 
said." That characterization of the Report is - and was - inaccurate. The firm's response was 
aimed at correcting this mischaracterization. 2 

In responding to inaccuracies in U.S. news reports - some of which were directly attributable to 
Ukraine - the law firm did not consult with Ukraine, did not inform Ukraine, did not act under 
instruction from Ukraine and was in no way serving as an agent for Ukraine. 



2 "As we say in the report, with regard to some of Tymoshenko’s claims, we found very serious problems in the 
conduct of her trial," Skadden partner Gregory Craig, one of the lead attorneys on the team, said. With regard 
to other claims, we found insufficient evidence in the record to support the objection." National Law Journal, 
December 13, 2012. 


2 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
Grand Jury Sworn in on April 29, 2005 


UNITED STATES OF AMERICA ) Criminal No. 

) 

) GRAND JURY ORIGINAL 

) 

) Counts 1 and 4: Obstruction 
) 18, U.S.C. §§ 1505,2 

v. ) 

) 

) Counts 2, 3, and 5: False 

) Statements, 18 U.S.C. § 1001 

DAVID HOSSEIN SAFAVIAN ) 


INDICTMENT 

THE GRAND JURY CHARGES: 

Unless specified otherwise, at all times relevant to this Indictment: 

Background 

1. From on or about May 16, 2002 to in or about January 2004, defendant DAVID 
HOSSEIN SAFAVIAN was the Chief of Staff for the Administrator of the General Services 
Administration ("GSA"). The GSA Administrator is the highest ranking official in the GSA. 
From in or about November 2004 to September 2005, defendant SAFAVIAN served as the 
Administrator of the Office of Federal Procurement Policy, Office of Management and Budget, 
Executive Office of the President. Defendant SAFAVIAN was an attorney admitted in 
Michigan, Missouri, and the District of Columbia. 

2. "Lobbyist A" was a Washington D.C. lobbyist whose clients included Native 
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American tribes. Defendant SAFAVIAN and Lobbyist A worked together at a law firm in 
Washington, D.C. beginning in or about 1995. 

3. Entity A was a private school established and supported by Lobbyist A. 

The General Services Administration 

4. GSA is an agency of the Executive Branch of the United States Government. Among 
other things, GSA is responsible for the development and management of property owned or 
leased by the Government and the disposition of property no longer used by the Government. 

5. The Old Post Office ("OPO") was a building in Washington, D.C. that was managed 
by GSA. The OPO, built in 1899, once served as the Post Office for Washington D.C. During 
the summer of 2002, GSA was considering ways to develop the OPO. 

6. The Naval Surface Warfare Center-White Oak ("NSWC-White Oak") was a property 
consisting of approximately 600 acres in Silver Spring, Maryland that was managed by GSA. 
During the summer of 2002, GSA was considering ways to develop NSWC-White Oak. 

Lobbyist A’s Business Before GSA 

7. Beginning shortly after defendant SAFAVIAN became the Chief of Staff of GSA in 
May 2002, Lobbyist A repeatedly contacted defendant SAFAVIAN about the possibility of 
leasing the OPO for his clients and the possibility of acquiring or leasing a portion of NSWC- 
White Oak for Entity A. 

8. On or about July 2, 2002, defendant SAFAVIAN in an email to Lobbyist A stated in 
substance and in part that GSA was still determining how to develop NSWC-White Oak. In the 
same email, defendant SAFAVIAN also stated in substance and in part that Lobbyist A "should 
know" that Native American tribes have "'hub-zone' status, which provides for enterprise zone- 
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like status." Defendant SAFAVIAN suggested in the email that he and Lobbyist A continue 
discussing these matters. 

9. On or about July 22, 2002, Lobbyist A sent defendant SAF AVIAN an email 
requesting defendant SAFAVIAN’s comments on a draft letter, which supposedly would be sent 
by two Members of the United States House of Representatives urging the GSA Administrator to 
consider providing certain organizations with preferential contracting opportunities in developing 
the OPO. 

10. On or about July 25, 2002, defendant SAF AVIAN forwarded by email to Lobbyist A 
an internal GSA email entitled “Old Post Office and leases” discussing internal GSA strategy on 
proposed changes in regulations for leasing the OPO. 

11. On or about July 26, 2002, Lobbyist A sent an email to defendant SAFAVIAN's 
home email address seeking defendant SAFAVIAN’s advice on a draft letter ostensibly from the 
Headmaster of Entity A to the GSA Commissioner of Public Buildings requesting a lease of 
NSWC-White Oak to Entity A. 

12. On or about July 26, 2002, defendant SAF AVIAN forwarded to Lobbyist A internal 
GSA emails discussing problems with disposing of land at NSWC-White Oak to Entity A. 

13. On or about July 28, 2002, defendant SAFAVIAN sent an email from his home 
email address to Lobbyist A making suggestions about how to draft the proposed letter ostensibly 
from Entity A’s Headmaster to GSA. 

14. On or about July 30, 2002, defendant SAFAVIAN forwarded to Lobbyist A an 
internal GSA email that outlined GSA land use requirements and indicated that Entity A’s lease 
of any land at NSWC-White Oak would be problematic. 
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15. On or about July 30, 2002, defendant SAFAVIAN sent to various GSA officials an 
email with the subject line, “[Entity A] & White Oak” in which he stated in part “Per our 
conversation, how do you folks look for a meeting on this issue and possibly a quick trip to 
White Oak on Friday morning?" 

16. On or about August 2, 2002, defendant SAFAVIAN attended a meeting he had 
arranged in the GSA Administrator’s office with other GSA officials, two Entity A 
representatives. Lobbyist A’s lobbying colleague and Lobbyist A’s wife to discuss the possibility 
of Entity A leasing from GSA portions of the NSWC-White Oak property. 

The August 3 to August 1_L 2002 Scotland Golf Trip 

17. Throughout June and July 2002, defendant SAFAVIAN and Lobbyist A were in 
contact with each other regarding a golf trip they planned to take with a member of Congress, 
Congressional staff and others to Scotland in August 2002. 

18. On or about July 25, 2002, defendant SAFAVIAN sought an opinion from a GSA 
ethics officer about whether he could attend the golf trip when Lobbyist A was fully funding the 
cost of a chartered jet to Scotland. In the email in which he sought this opinion, defendant 
SAFAVIAN stated in part that Lobbyist A "is a lawyer and lobbyist, but one that has no business 
before GSA (he does all of his work on Capitol Hill)." 

19. A GSA ethics officer responded with an ethics opinion in an email to defendant 
SAFAVIAN on or about July 26, 2002. The ethics opinion noted that the Standards of Ethical 
Conduct for Employees of the Executive Branch prohibited an employee from accepting a gift 
from a “prohibited source,” which was defined as one who was seeking official action by the 
employee’s agency or did business, or was seeking to do business, with the employee's agency. 
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The ethics opinion further stated that ”[y]ou stated that neither [Lobbyist A] nor his firm does 
business with or is seeking to do business with GSA. Based upon the information you have 
provided, you may accept the gift of free transportation from your friend." 

20. On or about July 26, 2002, defendant SAFAVIAN forwarded the ethics opinion 
directly to Lobbyist A and stated in part “] Lobbyist A] - fyi. It looks like Scotland is a go." 

21. On or about August 3, 2002, defendant SAFAVIAN, Lobbyist A, and seven others 
boarded a chartered jet and flew to Scotland where they played golf on multiple weibknown and 
histone golf courses, including the Old Course at St. Andrews. On or about August 8, defendant 
SAFAVIAN, Lobbyist A, and others continued on to London, England. On or about August 11, 
defendant SAFAVIAN, Lobbyist A, and others returned from London to the United States 
aboard the chartered jet. The total cost of the trip for nine people exceeded $130,000. 

COUNT ONE 

(Obstruction) 

22. The Grand Jury realleges paragraphs 1 through 21 as though fully stated herein. 

23. The GSA Office of Inspector General (“GSA-OIG”) is responsible for the 
investigation of illegal or improper activities involving GSA programs, operations, and 
personnel. GSA-OIG has authority to investigate allegations of illegal gratuities and bribes 
provided to GSA officials by persons with business before GSA. GSA-OIG also has authority to 
investigate allegations of improper or unethical conduct by GSA employees. 

24. On or about March 26, 2003, GSA-OIG opened an administrative investigation 
pursuant to an anonymous hotline complaint regarding defendant SAFAVIAN 5 s participation in 
an “international golfing trip provided by lobbyists,” 


5 








CSssd Ctociuimeirit G2-7FilgijletD0ffi53afllB Pgg§9 ? S)foi3 2 


25. Jn Washington, D.C., on or about March 27, 2003 and again on or about April 25, 
2003, the GSA-OIG Regional Inspector General for Investigations interviewed defendant 
SAFAVIAN as part of this GSA-OIG investigation. During these interviews, defendant 
SAFAVIAN falsely stated in substance and in part that Lobbyist A had no business with GSA. 
Defendant SAFAVIAN further stated in substance that he had paid Lobbyist A for the total cost 
of the trip including airfare, hotels and golf green fees. Defendant SAFAVIAN provided to 
GSA-OIG a $3,100 check to Lobbyist A dated August 3, 2002, which is the date defendant 
SAFAVIAN boarded the chartered jet to Scotland 

26. Based in part on defendant SAFAVIAN’s statement that Lobbyist A had no business 
with GSA at the time of the golf trip and that defendant SAFAVIAN had fully paid for his cost 
of the trip, GSA-OIG closed its investigation. 

27. From on or about March 27, 2003 to in or about May 2003, in the District of 
Columbia and elsewhere, defendant, 

DAVID HOSSEIN SAFAVIAN, 

did knowingly and corruptly influence, obstruct, impede, and endeavor to influence, obstruct, and 
impede the due and proper administration of the law in a proceeding that he knew was then 
pending before a department and agency of the United States, that is the official investigation 
being conducted by the GSA-OIG into defendant SAFAVIAN 1 s participation in an “international 
golfing trip provided by lobbyists.” 

In violation of Title 18, United States Code, Sections 1505 and 2. 
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COUNT TWO 
(False Statement) 

28. The Grand Jury realleges paragraphs 3 through 21 as though fully stated herein, 

29. From in or about May 2002 to in or about August 2002, in the District of Columbia 
and elsewhere, in a matter within the jurisdiction of the executive branch of the Government of 
the United States, defendant, 

DAVID HOSSEIN SAFAVIAN, 

did knowingly and willfully falsify, conceal, and cover up by a trick, scheme, and device material 
facts, that is in connection with seeking and obtaining a GSA ethics opinion regarding his travel, 
defendant SAFAVIAN (A) concealed his assistance to Lobbyist A in GSA-related activities; (B) 
concealed Lobbyist A’s business relationships with GSA; and (C) falsely stated to the GSA 
ethics officer that Lobbyist A did not have any business with and was not seeking to do business 
with GSA and that Lobbyist A did all his work on Capitol Hill, when in truth and in fact, as 
defendant SAFAVIAN -well knew, prior to the August 2002 Scotland trip Lobbyist A was 
seeking to lease or purchase GSA-controlied property. 

hi violation of Title IS, United States Code, Section 1001(a)(1). 
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COUNT THREE 

(False Statement) 

30. The Grand Jury realleges paragraphs 1 through 21 and 23 through 26 as though fully 
stated herein. 

31. From on or about March 27, 2003 to in or about May 2003, in the District of 
Columbia, in a matter within the jurisdiction of the executive branch of the Government of the 
United States, defendant, 

DAVID HOSSEIN SAFAVL4N, 

did knowingly and willfully falsify, conceal, and cover up by a trick, scheme, and device material 
facts; that is, during the course of an official investigation being conducted by the GSA-OIG, 
defendant SAFAVIAN (A) concealed his assistance to Lobbyist A in official GSA-related 
activities; (B) concealed Lobbyist A’s business relationships with GSA; and (C) falsely stated to 
the GSA-OIG Regional Inspector General for Investigations that Lobbyist A did not have any 
business with GSA; when in truth and in fact, as defendant SAFAVIAN well knew, prior to the 
August 2002 Scotland trip Lobbyist A was seeking to lease or purchase GSA-controlled property. 

In violation of Title 18, United States Code, Section 1001(a)(1). 
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COUNT FOUR 

(Obstruction) 

32. The Grand Jury realleges paragraphs 1 through 21 and 23 through 26 as though fully 
stated herein. 

33. In or about March 2004, the Committee on Indian Affairs of the United States Senate 
(the “Committee”) began an investigation into allegations of misconduct by Lobbyist A and 
others that had been made by several Native American tribes. As a member of the Committee, 
Senator John McCain and his staff had the responsibility to gather materials related to those 
allegations. 

34. The Committee held public hearings on this matter on or about September 29, 2004 
and November 17, 2004. Testimony and documents revealed that tribal funds were used by 
Lobbyist A to pay for a portion of the August 2002 Scotland trip. 

35. On or about February 23, 2005, acting in his capacity as Chairman of the Committee, 
Senator McCain caused to be sent to defendant SAP AVIAN a letter requesting information about 
the August 2002 Scotland trip with Lobbyist A. 

36. In or about March 2005, defendant SAP AVIAN spoke with an investigator from the 
Committee and represented in substance and in part that he had received approval for the 
Scotland golf trip in a GS A ethics opinion and that he had fully disclosed all relevant facts to the 
GSA ethics officer who prepared the opinion. 

37. On or about March 17, 2005, defendant SAFAVIAN responded to Chairman 
McCain’s request for information with a letter in which he stated in.part 

[w]hen the invitation was made, I was the chief of staff to the U.S. 
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General Services Administration ("GSA")- [Lobbyist A] did not 
have any business before the agency at that time. Prior to 
departure, I consulted with the GSA Office of General Counsel to 
obtain guidance on the propriety of this trip. Counsel determined 
that I. could accept the value of the trip gratis; it did not meet the 
definition of a ‘gift from a prohibited source’ under the applicable 
regulations, nor was it considered a gift given because of my 
official position. 

Defendant SAFAVIAN enclosed with his letter to the Committee his July 25, 2002 email to the 
GSA ethics officer, the GSA ethics opinion regarding the August 2002 Scotland trip and a copy 
of his $3100 check to Lobbyist A dated August 3, 2002. 

38. From in or about February 2005 to in or about March 2005, in the District of 
Columbia and elsewhere, defendant, 

DAVID HOSSEIN SAF A VI AN, 

did knowingly and corruptly influence, obstruct, impede, and endeavor to influence, obstruct, and 
impede the due and proper exercise of the power of inquiry under which an investigation and 
review was being had by the United States Senate and a Committee of the United States Senate; 
that is, the inquiry by Senator John McCain, as Chairman of the Senate Committee on Indian 
Affairs, into allegations of misconduct by lobbyists for Native American tribes. 

In violation of Title 18, United States Code, Sections 1505 and 2. 
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COUNT FIVE 
(False Statement) 

39, The Grand Jury realleges paragraphs 1 through 21, 23 through 26, and 33 through 37 
as though fully stated herein. 

40. From in or about February 2005 to in or about March 2005, in the District of 
Columbia, in a matter within the j urisdiction of the legislative branch of the Government of the 
United States, defendant, 

DAVID HOSSEIN SAFAV1AN, 

did knowingly and willfully falsify, conceal, and cover up by a trick, scheme, and device 
material facts; that is, during the course of an official investigation and review conducted 
pursuant to the authority of a Committee of the United States Senate, consistent with applicable 
rules of the Senate, defendant SAFAVIAN (A) concealed his assistance to Lobbyist A in GSA- 
related activities; (B) concealed Lobbyist A’s business relationships with GSA; (C) falsely stated 
in a letter to the Committee that Lobbyist A did not have any business with GSA at the time 
defendant SAFAVIAN was invited on the trip to Scotland; and (D) provided documentation in 
which defendant SAFAVIAN stated in substance and in part that Lobbyist A did all of his work 
on Capitol Hill, when in truth and in fact, as defendant SAFAVIAN well knew, prior to the 
August 2002 Scotland trip Lobbyist A was seeking to lease or purchase GSA-controlled property. 

In violation of Title 18, United States Code, Section 1001(a)(1). 
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A TRUE BILL 


FOREPERSON 



Acting Chief, Fraud Section 

Criminal Division 

United States Department of Justice 



NOEL IT HILLMAN 

thief. Public Integrity Section 
Criminal Division 
Uh-ited^trtes Department of Justice 



Trial Attorney, Fraud Section 

Criminal Division 

United States Department of Justice 



PETER R. ZEIDENBERG 
Trial Attorney, Public Integral 
Criminal Division 
United States Department of Justice 
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